Justice delayed is justice denied': Fewer than half of refugee claims being heard on time
In the first 4 months of this year, only 44 per cent of refugee claims were heard when scheduled
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When Razak Iyal nearly froze to death walking across the border into Manitoba with Seidu
Mohammed on Christmas Eve, he says he was looking for freedom and safety.
Soon after arriving, the Ghanaian asylum seekers, who lost their hands to frostbite, both made
their refugee claims and were scheduled a hearing in front of the refugee board — for
Mohammed it was March 23 and for Iyal it was March 27.
Mohammed's date came and he won his case to stay, but for Iyal his future remains uncertain.
"I am very, very happy me and Seidu came together and he had his hearing … He knows
everything now and he can move on with his life, but what about me?" Iyal said.
"I am stuck now. I don't know what I am going to do. I don't know whether I am going back
home or staying."
Iyal, like a growing number of people making a refugee claim in Canada, had his hearing
postponed.
In the first four months of this year, only 44 per cent of refugee claims were heard on time. In
2016, an average of about 52 per cent made it to the board on time, a drop from more than 75 per
cent in 2013, according to numbers from the Immigration and Refugee Board of Canada (IRBC).
"In Razak's case specifically he is in the vast majority of cases, the vast majority of cases are
postponed," said Iyal's Winnipeg-based immigration lawyer Bashir Khan.
Khan said they received a letter from the refugee board saying that Iyal's case was
"administratively postponed," which means his security clearance, done by the Canada Border
Services Agency in partnership with the Canadian Security Intelligence Service, has not been
completed in time for the hearing or there isn't a board member available to hear his claim.
Khan said that kind of letter is becoming far too common.
In April, only 41 per cent of refugee hearings were held on time. Five per cent were finalized
without a hearing.

Of those delayed, two per cent were because of scheduling issues, 13 per cent were delayed due
to a backlog in the security screening, seven per cent were delayed for "reasons of fairness and
natural justice" — which can include things like counsel illness, claimant illness or interpreter
issues — and 32 per cent were delayed because of operational limitations in the Refugee
Protection Division (RPD).
Operational limitations are mainly due to high intake relative to the RPD's capacity to hear
refugee protection claims, said IRBC spokesperson Anna Pape in an email to CBC. Most of
those delays are because there is no member available to hear the case, but it can also include
things like technical issues with the video conference, which is how they are heard in Winnipeg.
"The Refugee Protection Division has been experiencing a steady increase in new referrals,
which is causing some operational pressures," Pape said.
National RPD intake has grown steadily over the last three years and now the number of people
coming into the system outpaces the number of people finishing the process.
There were more than 23,000 new refugee protection claims waiting to be heard as of the end of
April 2017, IRBC said. RPD intake for 2016 was over 23,600, an increase of 69 per cent from
2014.
"I've been seeing delays for a while, actually, for far too long considering the nature of what's at
stake here," said Maureen Silcoff, a Toronto-based immigration lawyer and co-chair of the
Canadian Association of Refugee Lawyers litigation committee.
"We are dealing with people who are seeking protection from refugee problems and the stress
from having to wait for hearings or having delays is really taking a toll on people."
A change in legislation and a drop in numbers
Silcoff, who previously served five years as a member of the Immigration and Refugee Board,
said it's linked to a little-known piece of legislation enacted at the end of 2012 — the Balanced
Refugee Reform Act (BRRA).
Prior to BRRA, refugee claimants had to wait an average of about 18 months for an initial
decision on their claim. The act amended the Immigration and Refugee Protection Act with a
goal to improve efficiency and reduce the wait.
A key provision means the CBSA has to schedule hearings within specific time frames. Those
time frames distinguish between "designated country of origin" (DCO) and non-DCO claims.
DCOs are countries that the government says do not normally produce refugees. There are
currently 42 such countries.

For DCO claims made at a port of entry, hearings must be set within 45 days. For those made
inland, it's 30 days. For all others, including non-DCO claims, the time frame for a hearing is 60
days, regardless of where people make the claim.
Silcoff said the act, and actions by the former Harper government, sent a message to refugees
around the world.
"I think there was a real message put out: 'Don't come. It won't be easy,'" she said.
After BRRA passed, the then-government purchased billboards and distributed flyers in Hungary
to discourage Roma refugees from seeking asylum in Canada. They also used ad campaigns, web
banners and pop-up messages to raise awareness about the new system.
It lead to a significant drop in refugee claims, so Silcoff said the numbers of claims are just
getting back to normal — but now with legislated deadlines that just aren't achievable.
"These reforms came in and required that hearings take place in a very short time frame and
that's simply unworkable," she said.
"It is quite traumatic for refugee claimants, many of whom are already facing serious trauma
because of their experiences," she added.
'I don't know my status now'
Iyal said after his hearing was postponed he started to have nightmares.
"I've been thinking about it every day because I can't get good sleep because I don't know my
status now. I don't know whether I am going to stay here in Canada or I'm going back to Ghana,"
he said.
"When I sleep I dream about a lot of the things that are going on back home in Ghana. So, it
made me scared and it made me feel uncomfortable. So I am very, very worried about the delay,"
he added.
Iyal said he has spoken with other refugee claimants in Winnipeg who have also had their
hearings postponed and everyone is anxious and frustrated.
He has prepared diligently, getting documents and working with his lawyer, but the worry
doesn't go away.
"In a way justice delayed is justice denied," Khan said.
"And I think that's causing a tremendous amount of stress to refugees and the refugee community
across Canada when you don't have your claim heard within the timeline stipulated."

Jacqueline Bonisteel, an Ottawa-based immigration lawyer, said she experiences delays with
about one in every five cases.
"For me, because my cases are heard in Montreal, we are travelling there and sometimes we
don't even get the notice until the day of the hearing," she said.
Travel for some hearings, then last-minute delays
"So my clients could already have pulled kids out of school and be on their way to Montreal and
then we get the notice that it's not being heard that day. So it can be incredibly frustrating and
particularly difficult for vulnerable refugee claimants."
The length of delays vary, she said, sometimes it's a few weeks or months, occasionally it is
more than a year.
"It can be extremely difficult, as you can imagine, many refugee claimants are dealing with posttraumatic stress, with severe anxiety, depression, emotional issues," she said.
"So they are incredibly anxious waiting for this hearing to happen. Then when you find out at
that very last minute that everything you've been waiting for and worrying about is being delayed
and you are being kept in limbo is very difficult."
Pape said IRBC is committed to doing everything possible to ensure the refugee claim intake and
caseload is managed as effectively as possible within its existing resources.
The RPD is aiming to achieve a 15- to 20-per-cent increase in overall productivity over the next
two years through a few actions.
It has designated claims from Syria, Iraq, Eritrea, Afghanistan, Burundi, Egypt and Yemen under
a new expedited processing policy, which allows the board to accept claims without a hearing in
appropriate circumstances, meaning decisions will come sooner. Front-end security screening is
still required.
Starting in June, IRBC also changed its approach for scheduling hearings, deploying half the
RPD capacity to address the backlog of claims, and allowing certain straight-forward claims to
be scheduled for a shorter hearing, under two hours instead of the half-day or full-day hearings
currently. Countries with an acceptance rate of about 80 per cent or higher will be the first to be
considered for short hearing process.
The RPD is also trying to increase members, the people who make a decision on a refugee claim,
where possible. As of May 24, there were 127 members across the country.
"However, all positions for which the RPD is currently funded are staffed," Pape said.

'It just really isn't realistic'
The immigration lawyers said it's a good step, but the problem will not go away under the
current time limitations.
"Frankly, particularly with the security clearance issue, it just really isn't realistic to expect all
cases to be ready within that 60 days. But that's the legislated timeline so the IRB, there's nothing
they can do," Bonisteel said. "They have to set the hearing date."
Silcoff added that there's also a serious cost to the delays.
"Many of the cases are legally aided. So it means money being spent on preparation and it's
something that is really unfair to the refugee claimants to keep them in limbo," she said.
The Legal Aid Program is a cost-shared program that provides funding to the provinces for legal
aid services for people who couldn't otherwise afford the expense. The funding is for criminal
legal aid and court-ordered counsel in federal prosecutions.
In six provinces — British Columbia, Alberta, Manitoba, Ontario, Quebec, and Newfoundland
and Labrador — it also helps to cover immigration and refugee legal aid.
While not every asylum seeker pursues legal aid in the province or at all, Legal Aid Manitoba
said from April 2016 to April 2017 it had 308 immigration cases, the majority of which were
asylum seekers. From April 1 to June 4 this year alone, there were 214 new cases.
While the majority of claims come from traditional points of entry, in the first four months of the
year, RCMP intercepted 2,719 asylum seekers — 1,993 in Quebec, 477 in Manitoba and 233 in
British Columbia.
Under a current agreement with the United States, Canada generally does not allow refugee
claims from within the U.S., designating that country a "safe third country."

However, Canada is also a signatory to the United Nation's 1951 Convention on Refugees, which
protects a migrant from prosecution for illegally crossing an international border to make a
refugee claim.
Once inside the country, a migrant has the right to make a refugee claim in Canada, provided
they pass security checks.
While the numbers of people crossing the border have stagnated, they haven't gone away, and
Khan said neither will the backlog in refugee claims unless something significant is done.

He said IRBC needs more resources to hire more members and other staff, as does CBSA, to get
security clearances done on time. But there also needs to be a serious look at whether the
legislated deadlines are even possible anymore.
"These deadlines are very unrealistic, they are very arbitrary deadlines," he said.
"I think we need to re-evaluate and remove legislative mandated timelines because they are
impossible to carry out in the current scenario and they are only creating nothing but a lot of
headaches."
Mario Dion, chair of the Immigration and Refugee Board of Canada, said he has faith in the
system.
"I think we have to... prove that we have done our best to be as efficient as possible," he said.
"And if the government can afford to give us more resources, I'm sure it will do."
Iyal said for him it's a simple solution, let him argue his case and get on with his life — ideally
eventually as a Canadian. His hearing is now scheduled for next week.
"I don't know who I am," he said.
"I don't know whether I am staying here in Canada or I am going back. So I am very, very
worried

Proving Mental Injury — The Supreme Court Strikes Lower Courts' Requirement for a
Recognized Psychiatric Illness but Confirms Injury Must Be Serious and Prolonged
Lexology
Anna Marrison and John Hunter
June 6th 2017
In Saadati v Moorhead, released June 2, 2017, the Supreme Court of Canada (the "Court")
restates and clarifies the test from Mustapha v Culligan of Canada Ltd for proving the existence
of a compensable mental injury1. The Court confirms that there is no requirement to demonstrate
a "recognizable psychiatric illness" supported by expert opinion.2
In Saadati, the plaintiff had been in a series of five motor vehicle collisions and alleged that the
second accident caused mental injury. At trial (2014 BCSC 1365), the trial judge found that the
second accident had caused "psychological injuries, including personality change and cognitive
difficulties." Significantly, this finding did not rest upon a medical diagnosis or expert evidence.
Instead the trial judge relied on testimony from the plaintiff's friends and family as to his change
in behaviour after his accident.

On appeal (2015 BCCA 393), the Court of Appeal for British Columbia set aside the order of the
trial judge and dismissed the action, holding that the law required that the plaintiff show a
recognizable psychiatric illness and that "absent expert medical opinion evidence, a judge is not
qualified to say what is, or is not, an illness." This statement of the law has been true for other
Canadian jurisdictions.
The Supreme Court of Canada restored the decision of the trial judge, holding that "a finding of
legally compensable mental injury need not rest, in whole or in part, on the claimant proving a
recognized psychiatric illness." A plaintiff can establish a mental injury based on non-expert
evidence that they have suffered from a serious and prolonged disturbance.
Criticisms of the "Recognizable Psychiatric Illness" Threshold
The Court's key criticism of the requirement of a "recognizable psychiatric illness" was that there
was no necessary relationship between a compensable mental injury and a diagnostic
classification scheme. The application of diagnostic tools and categorization of mental injuries
are not necessarily objective or static — "psychiatric diagnoses... can sometimes be controversial
even among treating practitioners" and "labels that were at one time widely accepted may
become obsolete." Rather than focusing upon a specific diagnostic label, the Court held that a
trier of fact should focus upon the level of harm a plaintiff's symptoms represent.
Further, the Court does not view the recognizable psychiatric illness threshold as necessary to
prevent indeterminable liability. A "robust application" of the elements of a cause of action in
negligence should be sufficient to address these concerns. The Court explains that liability for
mental injury is to be confined to claims satisfying proximity within the duty of care analysis
(relationship between parties) and remoteness of the damage (proximity between the harm and
the wrongful conduct).
Finally, the Court recognizes that requiring plaintiffs to demonstrate a "recognizable psychiatric
illness" for mental injury is in contrast with a lack of any such requirement for plaintiffs claiming
physical injuries. To do so would provide less protection to victims of mental injury "for no
principled reason".
Proving Mental Injury
The Court's decision clarifies that the law as stated in Mustapha continues to be the law in
Canada. For a mental injury to be compensable, a plaintiff must suffer an injury which is
"serious and prolonged and rise above the ordinary annoyances, anxieties and fears that people
living in society routinely, if sometimes reluctantly, accept." It should be noted that despite the
Court's interest in providing a similar process for establishing mental and physical injuries,
physical injuries need not rise to the same "serious and prolonged" threshold as mental injuries to
be compensable.

Where a psychiatric diagnosis is unavailable, a trier of fact can now rely on other evidence
adduced by a plaintiff to find a mental injury.
Expert evidence will continue to remain relevant in the context of claims for mental injury.
Although expert evidence will no longer be required, it will continue to be of assistance to triers
of fact in determining whether a mental injury has been demonstrated. Relevant considerations
that could be assisted by expert evidence include the seriousness of impairments to cognitive
functions and participation in daily activities, the length of impairment, and the nature and effect
of any treatment. Where plaintiffs do not offer relevant expert evidence to assist a trier of fact in
reviewing these and any other relevant considerations, "they run a risk of being found to have
fallen short".
Expert evidence will remain relevant to defendants who disagree with a plaintiff's claim of
mental injury. "[I]t remains open to the defendant, in rebutting a claim, to call expert evidence
establishing that the accident cannot have caused any mental injury, or at least any mental injury
known to psychiatry". Although a lack of a recognized diagnosis is no longer a bar to recovery,
"it is something that the trier of fact can choose to weigh against any evidence supporting the
existence of a mental injury".
Practice Tips
•It is open to a plaintiff to establish a compensable mental injury based on non-expect evidence
that establishes a serious and prolonged injury;
•Demonstrating a "recognizable psychiatric illness", supported by expert evidence, is no longer a
threshold requirement for demonstrating a compensable mental injury;
•Expert evidence, although not strictly required, will continue to play a role in proving or
disproving mental injuries; and
•A plaintiff need not show that their mental injury falls within a category of a recognized
psychiatric illness, but the lack of a diagnosis is something a trier of fact can weigh against
evidence supporting a mental injury.
Borden Ladner Gervais LLP - Anna Marrison and John Hunter

Lawyers call some proposed changes to sexual assault law 'inexplicable,' possibly
'unconstitutional'
Bill C-51 expands 'rape shield' laws, states an unconscious person cannot consent to sex
CBC News
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June 7th 2017
Lawyers and legal experts representing both complainants and those accused of sexual assault
have significant concerns with Ottawa's proposed changes to sexual assault laws.

On Tuesday, Justice Minister Jody Wilson-Raybould announced Bill C-51, which includes
amendments to Canada's Criminal Code designed to strengthen and broaden sexual assault and
"rape shield" laws.
An unconscious person can't consent to sex, Liberals confirm in Criminal Code cleanup
Among several changes, the legislation would clarify that an unconscious person cannot consent
to sex. The federal government says the update reflects a Supreme Court of Canada decision in
the case of R vs. J.A. in 2011. The complainant in that case said that while she consented to
being choked, she did not consent to any sexual acts performed while she was unconscious.
"It's a very strange and bizarre amendment in my opinion," said Elizabeth Sheehy, a University
of Ottawa law professor specializing in sexual violence against women.
Sheehy says the amendment does not actually reflect the Supreme Court's ruling in R vs J.A. She
says the issue in that case was whether a person's consent can persist after they become
unconscious, which the Supreme Court ruled against.

The law, she said, has never required a clarification about whether an unconscious person can
give consent. Worse, it could misguide judges in nuanced cases like R vs J.A.
"I find this inexplicable and I'm a bit worried that it might be misinterpreted by judges in other
cases," Sheehy said.
"It's never been acceptable to have sex with someone who's unconscious," said sexual assault
defence lawyer Daniel Brown, who said that aspect of the legislation will not have an impact
inside a courtroom.
"Adding that wording into the Criminal Code hasn't changed anything. It's only just codified
what we already understood the law to be," he said.
New evidence laws
A second major amendment in Bill C-51 could limit the type of evidence that can be used in
sexual assault trials. That evidence may now exclude "communications of a sexual nature or
communications for a sexual purpose," including private records of a complainant held by the
accused.
That type of evidence will now have to be disclosed before the trial, according to Brown's
reading of the proposed amendments. It would be up to the judge to determine its permissibility.

Similar communication evidence was used to great effect in the Jian Ghomeshi sexual assault
trial, where lawyer Marie Henein presented emails between Ghomeshi and his complainants that
may have contradicted some statements made in court.
"It might be said that the complainants may not have given the evidence the way they did if they
knew that Jian Ghomeshi still retained those private messages," Brown said.
Defence lawyer Daniel Brown
Defence lawyer Daniel Brown says part of the bill may be unconstitutional. (CBC)
To his knowledge, Brown says the amendment would be the only instance in Canadian law
where the accused would be forced to disclose evidence before a criminal trial. He worries that
will put people standing trial for sexual assault at an unfair disadvantage and may even be
unconstitutional.
"There's so many resources that the state has available to them, that the police have available to
them that the accused doesn't have, and that's why there's never been a reciprocal disclosure
obligation placed on the accused person," he said.
Sheehy does not share those concerns, and says the rigours of cross-examination can still expose
inconsistencies, if they exist.
No consultation
Despite her concerns about the amendment on consent and consciousness, Sheehy says feminist
activists and legal professionals have been "generally favourable" towards the proposed changes,
with one major caveat.
She says the government's announcement came as a total surprise, since she and others in her
field were not consulted before drafting the legislation. She called the lack of consultation
"inexplicable."
"I think that those would have been really important constituencies to consult with before putting
the bill out there," Sheehy said.
Canada's chief justices given green light to help solve court delays
The Globe and Mail
Sean Fine
June 8th, 2017
A judicial disciplinary body says Manitoba’s chief justices acted appropriately when they
collaborated with the provincial justice minister on a proposal to eliminate preliminary inquiries,
and later met with the federal justice minister to discuss it.

The ruling by the Canadian Judicial Council gives the country’s federally appointed chief
justices the go-ahead to play a direct role in developing answers to justice-system delays and
other issues facing the courts – even in proposing legislative changes that could alter major
elements, such as the hearings that determine whether there is enough evidence to go to trial.
The unprecedented collaboration between the chief justices of three levels of court and Manitoba
Justice Minister Heather Stefanson advocating a major experiment with the criminal-justice
system was a direct response to a struggle in Canadian courts with the issue of delay. Last
summer, the Supreme Court of Canada set strict new time limits for criminal trials, and said all
players in the system needed to overcome a “culture of complacency.”
Chief Justice Glenn Joyal of the province’s Court of Queen’s Bench made the proposal and the
collaboration public in an interview with The Globe and Mail in February.
A lawyer then wrote an anonymous complaint to the Canadian Judicial Council, saying that the
backroom collaboration and the “lobbying” of the federal minister were a “scandalous” foray
into the political realm that made the chief judges appear to lose their independence and
impartiality. That complaint became public on Thursday.
The self-described practising lawyer who filed it – insisting on anonymity over a fear of
repercussions from judges – said there is a reason such collaboration is unprecedented: “It is
because this sort of behind-the-scenes policy making involving a Minister of Justice and senior
members of the judiciary gives rise to clear concerns about the judges’ impartiality.”
If the complaint had prevailed, Chief Justice Joyal says, it would have had a chilling effect on
judges’ participation in discussion about pivotal justice-system issues. “We have to be able to
interact with those in power,” he told The Globe and Mail on Thursday. “If we can’t do that, all
we are is an internal chambers debating society, where we come up with interesting ideas but no
solution. We become nothing but a dream factory.”
Nova Scotia Chief Justice Michael MacDonald, who chairs the Canadian Judicial Council’s
conduct committee, reviewed the complaint and said the judges’ conduct was consistent with the
council’s guidelines on ethical principles and a separate document on judicial independence.
“Chief Justice MacDonald is of the view that chief justices and judges play an important
leadership role in enhancing access to justice for Canadians,” the council’s executive director,
Norman Sabourin, said in a letter to the complainant.
The council also asked Gavin MacKenzie, a former treasurer of the Law Society of Upper
Canada, to review the complaint. He agreed with Chief Justice MacDonald’s comments.
Lorne Sossin, the dean at York University’s Osgoode Hall Law School in Toronto, called the
decision an affirmation of judges’ right to speak out on core areas they believe need

improvement. “I see this as a good turning point for those judges who would say, ‘Look, I’d love
to share my views but I’m not sure it’s appropriate.’” He said that, in recent memory, no similar
complaint on judges speaking out has been the subject of a judicial council ruling.
Richard Chartier, chief justice of the Manitoba Court of Appeal, said chief justices need the
capacity to speak to the public so they can address the system’s problems. “We would become
very quickly a neutered institution” if the complaint had been upheld, he told The Globe.
“When I go on holidays, my spouse always says, ‘Tell them what you do.’ I say, ‘No, because
I’m going to get an earful about how the system is broken.’ She says, ‘As a chief justice, you
have to hear this and do something about this.’” He said he came around to her point of view.
“The judicial branch has to lead – in collaboration with everyone, and that includes the
legislative branch.”
The chief justices had not informed criminal-defence lawyers about their work with Ms.
Stefanson before The Globe article appeared in February; the Criminal Defence Lawyers
Association of Manitoba was angered at being left out, and it opposed the elimination of
preliminary inquiries. But the association’s president, Jody Ostapiw, said in an interview on
Thursday that while the “optics were not great – as lawyers we’re taught the appearance of things
[matters] – I don’t think it rose to the level of backroom political lobbying.” She said defence
lawyers have since been working closely with the judiciary on solutions to delay.
The judicial council is a body of chief justices that has the power to send complaints on to a
public hearing, which can lead to a recommendation for the dismissal of a judge. But in the case
of the Manitoba judges, the council ruled the complaint had no merit.
The judicial council’s ruling covers only the federally appointed judges – Chief Justices Chartier
and Joyal. Provincial Court Chief Judge Margaret Wiebe, who was involved in the policy
discussions, was appointed by Manitoba.
'Appalling' shortage of immigration appeal judges means long delays for justice, Calgary
lawyers warn
Vacancies on Western Canada's immigration appeal tribunal expected to cause backlogs
CBC News
Jennifer Lee
June 7th, 2017
Calling it a "crisis," Calgary lawyers are warning an extreme shortage of judges to deal with
immigration appeals in western Canada will make already lengthy waits for family re-unification
unacceptably long.
The Immigration Appeal Division — a tribunal that hears rejected family-class immigration
cases — is experiencing a dramatic reduction in board members.

The majority of cases dealt with by the tribunal involve people trying to bring spouses and other
family members to Canada. It also hears cases of permanent residents, refugees and others who
have been ordered out of the country.
According to the Immigration and Refugee Board of Canada (IRB), 11 federally-appointed
judges should be hearing appeals — in Calgary and Vancouver — for the entire western region.
But as of June 16, the IRB says it will be down to just one judge in each city.
The Privy Council Office, which took over the appointment process last year, tells CBC News
there is one full-time and one part-time position in Vancouver and one member in Calgary.
"I'm very alarmed," said Peter Wong, a Calgary immigration lawyer who says, even when there
was a full complement, the western region was short-staffed. "This crisis has already occurred."
Fears of more delays, cancellations
The glut of vacancies is spurring a cascade of concern that the western arm of the Immigration
Appeal Division — which dealt with 1,756 new cases last year alone — is about to grind to a
halt.
Michael Greene, a partner in Calgary-based Sherritt Greene Immigration Lawyers, calls the
situation "appalling."
"Within a week, they're basically going to have an empty house," said Greene, who points out
the one full-time judge left in Vancouver will be a new appointee.
New members generally take nine to 12 months to be considered fully productive.
"Everybody else will be gone and [there will be] nobody to handle this enormous volume," said
Greene.
That means cases will be delayed, cancelled or not booked at all, and wait times will balloon
beyond the current 12- to 18-month timeline, according to Wong.
"To me that's unacceptable," he said. "Spouses and people waiting for their parents should not
have to be waiting two years, [or] three years to have an appeal heard. They need to have their
day in court."
The Immigration and Refugee Board of Canada admits backlogs are a possibility.
In an email, a spokesperson for the department said officials are doing what they can to resolve
and finalize cases, including having judges from Toronto deal with western Canadian hearings.

"However, we will refrain from scheduling hearings we do not have the operational capacity to
hear, and it is possible that some appeal hearings will need to be postponed," read the statement.
Families already struggling
Families are already waiting too long to have their cases heard. according to Fariborz Birjandian,
CEO of the Calgary Catholic Immigration Society.
It's a terrible process right now... And it's going to get far worse.
- Michael Greene, Calgary immigration lawyer
Further delays are a big concern for the organization, which hears from a lot of newcomers about
the situation.
"They are really suffering. They are frustrated," said Birjandian. "If we are bringing 300,000
people to this country, we have to be prepared for it."
Birjandian is calling on the federal government to take immediate action. "They're not moving as
fast as they need to be...We want them to start looking at it today."
Backlog caused by government overhaul
The immigration vacancies are part of a large, nationwide backlog in appointments to federal
Governor in Council positions.
The Trudeau government said last year the delays were caused, in part, by its decision to
overhaul the entire appointments process and bring in a more transparent, merit-based system.
Through that change-over, responsibility for appointments to the Immigration Appeal Division
shifted from the Immigration and Refugee Board of Canada to the Privy Council Office (PCO).
A spokesperson for the PCO says the department hopes to finalize additional appointments in the
coming weeks and is going through a selection process to identify more candidates.
"There's obviously a real problem in the way they've transitioned to their new appointment
process," said Greene, who says many clients will no longer be able to have in-person hearings
with judges.
"They'll have to settle for video hearings, which are just woefully inadequate," he said.
"It's a terrible process right now... And it's going to get far worse."

Time for Canada to walk the talk on human rights
National Observer
John Packer
June 8th 2017
It’s hard to imagine a more successful idea than human rights.
In the last century, it has inspired social and political change throughout the world. It is one of
the main purposes of the United Nations, whose charter serves as a sort of global constitution. In
various forms, “human rights” appear in the overwhelming majority of national constitutions.
The language of human rights has become common and widely repeated.
So it is in Canada. Indeed, in the General Social Survey, conducted by Canadian Heritage in
2013 in partnership with other federal government departments and non-governmental
organizations, for the first time our Charter of Rights and Freedoms topped the list as the most
important symbol of our identity—as high as our flag, and higher than the national anthem, the
RCMP and even hockey.
We like our freedom and we understand our country is bound to guarantee it to each and every
one as a matter of our inalienable human rights. That’s our home and native land.
But it wasn’t always so. In fact, prior to the 1982 patriation of our constitution and incorporation
of the Charter, the place of human rights in Canada and its effective guarantee was less certain.
Of course, it is a reflection of the post-Second World War order that human rights gained
prominence and become a global language for freedom and justice both between and within
states. Canadians fought to protect our freedom and the freedom of others. To quote the UN
Charter, human rights aim “to save succeeding generations from the scourge of war, which twice
in our lifetime has brought untold sorrow to mankind.”
An idea is not enough
So we see the calls for freedom, justice and dignity articulated in terms of human rights from the
"colour revolutions," through the Arab Spring, across the developing world to the Umbrella
Revolution in high-tech, wealthy Hong Kong. Human rights are universal in their appeal and
their language. The idea resonates and has irrefutably succeeded.
An idea, however, is not enough. Especially such an idea, for full lives in dignity and rights
entail the effective realization of the idea in practice. And that means all rights for everyone,
everywhere.
This week at the University of Ottawa, a cross-section of officials, scholars, advocates, civil
society representatives and others from across Canada and beyond will take up the challenge of

working this out. They will reflect upon the state of affairs, contemporary issues, and what can
and must be done to fulfill the promise of human rights. In that spirit and with that energy, the
conference Realizing Rights 2017: Human Rights and Constitutionalism intends to contribute
soberly but constructively to the future of human rights in Canada and the world.
Here’s the rub: three quarters of a century after the UN Charter, and a third of a century after our
Charter of Rights and Freedoms, human rights are manifestly far from being realized (“enjoyed”)
by far too many people everywhere. Despite definite progress, the gap between declaration and
real experience remains wide and, for some, stark.
The persistence of that shortfall — and sometimes its regression – brings into doubt the sincerity
of the commitment and even the values.
Problems in Canada
This is not just a problem for the poor in Africa or the oppressed in other parts of the world. It is
an obvious problem here in Canada, where homelessness is ubiquitous in inner cities, Indigenous
youth are provided a fraction of means for their education compared with other Canadians (and,
not surprisingly, their attainment suffers), and domestic violence remains widespread—to
mention just a few well-known challenges.
Linked to these problems is the wavering nature of the administration of justice in Canada with
an inexplicable shortage of judges in the world’s most educated country, those accused of serious
crimes walking free for our inability to ensure timely trials, and the cost of access to justice often
far beyond the means of ordinary people.
What confidence can people have in human rights and the rule of law when neither appear to be
working for them or for many? And what are the consequences — socially, economically,
politically — when this becomes widely observed and affects daily lives?
Not surprisingly, in recent times the idea of human rights has encountered pushback in various
circles and, as we see on television, even some disdain at the international level. There are some
good reasons to challenge the prevailing systems and approaches. But some in places like
Geneva now speak about a post-human rights world.
What will that mean? Have we already forgotten the lessons of the last century and the basic
needs, interests and aspirations of the universal human spirit?
The good news in Canada, during the 150th anniversary of our confederation, is that efforts are
being made to redress past and ongoing wrongs, and new programs are being introduced to
extend the reach and to make real the human rights of everyone. But we have a long way to go,
and it will be achieved only through dedicated and persistent efforts. These will require robust
institutions of good governance, of a dynamic and unhindered civil society, of an unfettered

press, of a productive economy, and of active citizens. This means provision of adequate
financial and human resources.
John Packer is a professor of law and director of the Human Rights Research and Education
Centre at the University of Ottawa. For more on the conference, visit realizingrights2017.com.
Ottawa praised for suspending private right of action in 'complex' anti-spam law
Lawyer’s Daily
Paula Kulig
June 8th, 2017
Corporate law firms and in-house counsel waiting for the private right of action to take effect on
July 1 under Canada’s anti-spam legislation (CASL) are breathing easier after the federal
government announced it is suspending certain provisions “in response to broad-based concerns
raised by businesses, charities and the not-for-profit sector."
These groups “should not have to bear the burden of unnecessary red tape and costs to comply
with the legislation,” said a June 7 news release issued by Innovation, Science and Economic
Development Canada.
Martin Kratz, a partner at Bennett Jones in Calgary who practises intellectual property and
technology law, and leads his firm’s anti-spam practice, applauded Ottawa’s decision to suspend
the provisions allowing lawsuits, adding that his clients and colleagues are feeling “relief that
they can continue their CASL compliance efforts without being targeted by CASL trolls bringing
class action lawsuits to seek to extract settlements from the organizations."
Joanna Fine, counsel at Osler, Hoskin & Harcourt LLP who practises in the field of privacy and
data management, called the government’s move “the right thing to do. CASL is an extremely
technical statute that raises multiple compliance challenges. Legitimate companies who
expended significant resources trying to comply with the act were at risk of frivolous class action
claims, in addition to potentially severe penalties issued by the CRTC."
Private right of action, which would have allowed individuals to file lawsuits for alleged
violations of CASL, proved very unpopular among a large number of groups in Canada,
including businesses of all sizes, financial institutions, charities, non-profit organizations,
retailers, publishers and technology and telecom companies.
"Canadians deserve to be protected from spam and other electronic threats so that they can have
confidence in digital technology,” Minister of Innovation, Science and Economic Development
Navdeep Bains said in a statement. “At the same time, businesses, charities and other non-profit
groups should have reasonable ways to communicate electronically with Canadians. We have
listened to the concerns of stakeholders and are committed to striking the right balance."

In an interview with The Lawyer’s Daily, Kratz called CASL “very complex and very
prescriptive."
"There remain many issues on which a definitive answer on what is proper compliance remain
unsettled. ... The concern of all organizations, whether business or non-profits, has been that we
would see a large spike of class action litigation under the private right of action,” he said.
"The public policy question is whether such litigation is in the public interest, as it appears
targeted to punish mostly legitimate organizations that have had difficulty complying with this
very complex, ambiguous and onerous law,” said Kratz. "In my view, the public policy interest
weights in favour of the decision that the government of Canada took to suspend the private right
of action while so many issues remain unresolved under the law."
Private right of action was cancelled by an Order in Council that amends Order in Council P.C.
2013-1323, issued on Dec. 3, 2013, “in order to delay the coming into force date of sections 47
to 51 and 55 of Canada’s anti-spam law,” the precis reads. It goes on to say that the intent is “to
promote legal certainty for numerous stakeholders claiming to experience difficulties in
interpreting several provisions of the act while being exposed to litigation risk."
The government said it plans to ask a parliamentary committee to review CASL, but no date or
time frame was given, nor is it clear if private right of action will be resurrected.
"I think that a healthy dialogue and public consultation is good for the development of legislation
that meets the realistic needs of Canadians,” said Kratz, noting that “the widespread public
consultation that is generally the hallmark of thoughtful legislation did not adequately occur in
this case."
He added: “With non-profit and business associations now engaged in a consultative process, I
expect that a fresh look at Canada’s approach to compliance with reasonable anti-spam
requirements will not likely see the need to provide for a private right of action, unless
compliance with the law can be made practical, reasonable, clear and unambiguous."
Following the government’s announcement, several law firms issued statements on their
websites or took to Twitter to cheer the decision. Simon Hodgett, a technology partner at Osler,
called it “a sensible move,” while Allen Mendelsohn, an Internet lawyer based in Montreal,
wrote, “I have never seen so many Canadian internet law-based Tweets! Goodbye, #CASL right
of action or now (or forever?)."
Two firms celebrated the country’s 150th birthday early: Atlantic firm McInnes Cooper
headlined its statement “An Early Canada (Anti Spam Legislation) Day Gift!” and Blakes
Business Class at Blakes, Cassels & Graydon LLP proclaimed “Happy Canada Day for
Businesses,” while issuing a reminder that CASL is still in force.

CASL was passed in December 2010, at a time when Canadians were becoming increasingly
frustrated about unsolicited commercial electronic messages. The law took effect on July 1,
2014, and on Jan. 1, 2015, sections of the act related to unsolicited installation of computer
programs or software came into force. The private right of action component was to take effect
on Canada Day.
The law prohibits several things, such as the use of false or misleading representations online in
the promotion of products or services, but it is generally known for barring the sending of
commercial electronic messages without the recipient’s consent, including messages to e-mail
addresses and social networking accounts, as well as text messages to a cellphone.
CASL is enforced by three federal agencies: the Canadian Radio-television and
Telecommunications Commission, the Competition Bureau and the Office of the Privacy
Commissioner. Penalties for the most serious violations can reach as high as $1 million for
individuals and $10 million for businesses.

Government of Canada announces judicial appointment to the Federal Court
CNW
June 9th 2017
The Honourable Jody Wilson-Raybould, Minister of Justice and Attorney General of Canada,
today announced the following appointment under the new judicial application process
announced on October 20, 2016. The new process emphasizes transparency, merit, and diversity,
and will continue to ensure the appointment of jurists who meet the highest standards of
excellence and integrity.
Roger R. Lafrenière, a prothonotary with the Federal Court, is appointed a judge of the Federal
Court. He replaces Mr. Justice R.B. Camp, who resigned effective March 10, 2017.
Biography
Prior to his appointment to the judiciary, Justice Roger R. Lafrenière was a prothonotary with the
Federal Court for over 18 years. In that role, he frequently delivered seminars to judges, lawyers,
and other legal professionals on topics including Aboriginal law, case management, and class
actions. Colleagues and litigants alike benefitted from his expertise in dispute resolution and his
deep knowledge of the Federal Courts Rules. Justice Lafrenière has served on numerous Federal
Court committees, helping to achieve greater access to justice through the more efficient and
proportional use of court time. For instance, as a member and then chair of the Court's
Aboriginal Law Bar Liaison Committee, Justice Lafrenière helped create and implement userfriendly guidelines for Aboriginal litigation.

Raised in Sainte-Anne-des-Chênes, Manitoba, Justice Lafrenière was an active member of the
vibrant Francophone community of his birth. His paternal great-grandfather was one of the early
Métis settlers of Manitoba. Fully bilingual, Justice Lafrenière was called to the Manitoba Bar in
1983 and the Ontario Bar in 1996. He spent five years in private practice before joining the
federal Department of Justice in Winnipeg. His work with the Department of Justice later took
him to Ottawa, Toronto, and back to Manitoba, where he was named Regional Director of the
Winnipeg office. He was appointed prothonotary of the Federal Court for Toronto in 1999 and
was assigned to Vancouver in 2005.
Excerpts from Justice Lafrenière's judicial application will be available shortly.
Government of Canada announces judicial appointment in the province of British
Columbia
CNW
June 9th 2017
OTTAWA, June 9, 2017 /CNW/ - The Honourable Jody Wilson-Raybould, Minister of Justice
and Attorney General of Canada, today announced the following appointment under the new
judicial application process announced on October 20, 2016. The new process emphasizes
transparency, merit, and diversity, and will continue to ensure the appointment of jurists who
meet the highest standards of excellence and integrity.
Ward K. Branch, Q.C., managing partner of Branch MacMaster LLP, is appointed a judge of the
Supreme Court of British Columbia in Vancouver. He replaces Madam Justice C.A. Wedge, who
elected to become a supernumerary judge effective April 6, 2016.
Biography
After serving as a parliamentary page in the House of Commons and the Senate, Justice Ward K.
Branch earned his law degree from the University of Toronto, where he received the Dean's Key
for all-around achievement. He started his practice with Russell & DuMoulin (now Fasken
Martineau) in Vancouver. While there, he authored the textbook Class Actions in Canada, which
has become a leading resource in the field, cited with approval by the Supreme Court of Canada.
Justice Branch then opened his own firm, Branch MacMaster LLP, with his mentor James
MacMaster. His practice was unique in the area of class actions – he represented both plaintiffs
and defendants, acted for and against different levels of government, and appeared before courts
in almost every province, in addition to the Supreme Court of Canada.
Justice Branch taught at UBC for many years and was instrumental in establishing and
continuing Osgoode Hall Law School's Annual Class Action Symposium. He was recognized by
the Continuing Legal Education Society of British Columbia's as one of its leading contributors –
speaking on issues including civil procedure, securities, and paralegal training. His firm was
awarded the CBA's Work Life Balance Award for its practices in encouraging alternative work

arrangements. Outside of the law, he served many years as a Sunday school teacher and chair of
his local church.
Born in Bathurst, New Brunswick, and raised on the Gaspé Coast of Quebec, Justice Branch is
an active hockey player. He has lead his team in penalty minutes for many years, for which he is
truly sorry.
Excerpts from Justice Branch's judicial application will be available shortly.
PSAC boycotts Public Service Week over Phoenix fiasco
Katherine May
iPolitics
June 9th 2017
The largest federal public service union says it can’t participate in national Public Service Week,
held to celebrate the work of Canada’s public servants, when the federal government can’t even
pay its workers properly and on time.
The Public Service Alliance of Canada, the largest of the federal unions, is calling on its
members to boycott Public Service Week, which kicks off Sunday, over the Phoenix payroll
fiasco which has left thousands of workers underpaid, overpaid or not paid at all over the past
year.
“It seems hollow for this government to say that it recognizes public service workers
Waiting for justice: How one victim in Quebec is dealing with the Jordan decision
It took 4 years for Magali's alleged abuser to be brought to trial — then charges were stayed
CBC News
Catou MacKinnon
June 12, 2017
In December 2010, Magali walked into a Quebec City police station to accuse her stepfather of
sexual abuse.
It was another four years before the case came to trial; Magali grew angry and frustrated at the
delays.
"You feel powerless, and you want to do something," said the 29-year-old mother of two. "I
would have liked to go talk to the judge and say 'Hey, do you understand how difficult this is?
Why is my case taking so long?'"
That was two years ago. She faced an even bigger shock this spring. The man she accused of
hurting her, at whose trial she had twice testified, was granted a stay of proceedings.

Judge René de la Sablonnière said he came to the conclusion "reluctantly," but a Supreme Court
decision known as the Jordan ruling left him no choice.
"It's as if [the court said] 'It doesn't matter he abused you, we couldn't care less,'" Magali told
CBC News in a recent interview. CBC agreed to use a pseudonym to protect her identity.
Abuse at hands of the 'angel'
The Jordan ruling — delivered by a divided Supreme Court in 2016 — places strict limits on
trial delays. It has caused havoc on the Quebec justice system; hundreds of defence lawyers have
applied for stays citing the decision.
So far, three murder suspects in Quebec have avoided trials by appealing to the Jordan ruling.
Dozens of other suspected criminals have also had their charges stayed.
These decisions have left victims like Magali in the lurch, waiting for justice that may never
come.
Before the charges were stayed, her stepfather's trial lasted long enough for Magali to have twice
taken the stand. She told the court that the abuse began when she was 14 years old.
After the first alleged assault, in a camper truck behind their home, Magali told her stepfather it
would never happen again.
But when she was 16, and at the age of consent, her mother got involved. She told Magali she
had someone for her to meet, and told her it was "Daniel," an angel.
Magali said she laughed out loud when she saw it was her stepfather, speaking in a slightly
different voice.
Magali's mother said the angel had the power to give her confidence, but that it could only be
transferred through sex.
"I was 16, but it was manipulation," said Magali. "I wasn't mistreated or violated, but the mental
manipulation was just as bad as physical violence."
Between the ages of 16 and 22 — through her first pregnancy with her boyfriend at the time,
even after she moved out — Magali would "accept" to have sex with the "angel." She alleged she
was assaulted hundreds of times.
"There isn't a single night I didn't go to bed crying," she said. "I wrote in my diary, I tried to stay
happy with friends … but you can't forget."

Magali's mother eventually pleaded guilty to sexual exploitation and served slightly more than
half of her 42-month sentence in prison.
"It's an injustice," said Magali. "Yes, my mother was negligent, but the physical and
psychological abuse wasn't her, it was [my stepfather]."
A particular case
Defence and Crown lawyers shuttle in and out of the practice division room at the Quebec City
courthouse all day.
That's where Quebec Court judges take pleas, where clients choose if they want to go before a
judge or face a jury and where lawyers set dates for their client's next visit to the courthouse.
Maxime Roy, a prominent Quebec City defence lawyer, told CBC that it's possible for
defendants to have just one scheduling appearance. Magali's stepfather had 29.
"There were so many incidents in that particular case," said Roy, who was aware of Magali's
case but did not represent any of the parties.
"I think probably each and every postponement from the judge was granted correctly, but as a
whole, it's unacceptable."
'There's something wrong with the justice system'
Each one of those court appearances lasted no more than a handful of minutes. But that's all it
took to postpone the case weeks, months and eventually years.
Magali's stepfather — who was charged with sexual exploitation and sexual assault — declined
an interview request, after initially accepting. He also instructed his lawyer not to talk about the
case.
Waiting 'like living in hell'
In an interview with Radio-Canada, Sabin Ouellet, chief of prosecutions, said Magali's case was
"exceptional." The Crown decided it would not appeal the judge's decision to stay the
proceedings.
Ouellet declined to speak about the specific delays in this case, but said new measures
implemented earlier this year mean that kind of delay will never occur again.

In his ruling, Judge de la Sablonnière found Magali's stepfather was responsible for an entire
year's worth of delays. He changed lawyers three times, missed court dates and only once
showed any interest in moving the case forward, the judge said.
When the stepfather hired a fourth lawyer, de la Sablonnière said in court that he had the
impression the accused was doing everything he could to stall the proceedings.
"There are victims in this case who want to move on. Can this wrap up at some point?" asked de
la Sablonnière. He added that waiting must be "like living in hell" for the victim.
But in deciding to stay the charges, he said the bulk of the delays were not the fault of the
accused.
De la Sablonnière blamed the justice system for not having enough courtrooms available, and the
Crown for doing too little to shorten each postponement.
His written decision ended by saying the Jordan ruling is delivering a short-term "electric shock"
to the justice system to ensure an end to the culture of "complacency."
As for Magali, she says she's speaking out now because there are others like her, who overcame
their fear and went to the police.
And she said she's happy for those who will benefit from the ruling in the future.
She also doesn't regret anything because the man she accused is no longer in her life, and will
never come near her two daughters.
Last minute reprieve as feds suspend controversial private right of action provision in
CASL
Canadian Lawyer Magazine
Mallory Hendry
June 7th 2017
The federal government has issued an Order in Council today delaying the coming into force
date of the private right of action under Canada’s Anti-Spam Legislation until completion of a
parliamentary review “in order to promote legal certainty for numerous stakeholders claiming to
experience difficulties in interpreting several provisions of the Act while being exposed to
litigation risk.”
BLG lawyer Eloise Gratton says businesses have been struggling to make sure they are
complying with CASL in light of the two changes that will be coming into force — the private
right of action as well as the end of the transition period.

BLG lawyer Eloise Gratton says businesses have been struggling to make sure they are
complying with CASL in light of the two changes that will be coming into force — the private
right of action as well as the end of the transition period.
“I heard through the grapevine three weeks ago and I didn’t believe it — I thought it was too last
minute,” says Eloïse Gratton, partner and national co-leader of the privacy and data protection
practice group at Borden Ladner Gervais LLP.
Sources indicate that the Retail Council of Canada sent a notice to members yesterday signalling
the Order in Council was expected today.
“Canadians deserve to be protected from spam and other electronic threats so that they can have
confidence in digital technology. At the same time, businesses, charities and other non-profit
groups should have reasonable ways to communicate electronically with Canadians. We have
listened to the concerns of stakeholders and are committed to striking the right balance," said
Navdeep Bains, Minister of Innovation, Science and Economic Development in a press release
issued today.
“If they are delaying it, that’s definitely good news for businesses. A lot of them have been
struggling in the past few months to make sure they are complying with CASL in light of the two
changes that will be coming into force — the private right of action as well as the end of the
transition period,” says Gratton.
Inga Andriessen, founder of Andriessen & Associates, says the big message that will need to get
out is that CASL hasn’t been repealed.
“CASL is still going to be in place. The government can still fine you the same way as they
could before, but the good news is nobody is going to be suing you in court for any violation of
CASL. If anything, it’s a time to really take a look at your CASL policies and make sure you’re
still compliant or get compliant if you weren’t before.”
Spokeswoman for Canadian Radio-television and Telecommunications Commission, Sujata
Raisinghani, says private right of action is not under CRTC's mandate.
"We will continue to enforce other sections that we've always done in the past," she says.
The government ought to be taking a “very careful review” of CASL to find out what is working
and what isn’t working and determine whether CASL is really serving its purpose in a way that
is respectful of the needs of all stakeholders, says Dan Glover, partner with McCarthy Tétrault
LLP.
“It’s the only sane decision the government could have made," says Glover. "With the private
right of action, the really, really dangerous aspect of it is that it allowed for the combination of

individual actions into class actions with extraordinarily high penalties that had nothing to do
with actual harm. If you look at the language of the private right of action, it’s a statutory penalty
up to $1 million a day."
“The prospect for class actions that don’t actually connect to the guiding purposes of CASL just
doesn’t make sense and doesn’t promote the goals of a more confident digital economy,” says
Glover. “What would happen is people would basically take the most conservative route to
communicating with the public out of fear.”
CASL first came on the scene with anti-spam provisions in July 2014, with a three year
transitional period planned for commercial electronic messages. In January 2015, consent and
notice rules for installation of computer programs came into force with its own three year
transitional period specific to computer programs beginning. The third and final step was
scheduled for July 1, with the private right of action coming into force, the first three year period
for CEMs coming to an end and a mandatory review of CASL triggered.
Andriessen says the government was “getting a significant amount of pressure from small
businesses, retail businesses, etc. that they’re very concerned about how this is going to play out
come July 1.”
For her part, Andriessen predicted the small claims courts would have been flooded by “some
individuals who believed they are smart and started keeping emails worth $200 a piece.”
Gratton notes she’s not sure how useful the private right of action will be as an incentive for
people to comply with the legislation anyway.
“Under CASL, the CRTC can issue monetary penalties so I think businesses are already quite
motivated to comply with this legislation and I’m not sure this private right of action would
motivate them more.”
Opponents of the legislation predict an increase in class actions, though multiple million-dollar
settlements are unlikely. In April, the Canadian Corporate Counsel Association held its national
conference in Toronto. At a panel called Get Smart: Conquering CASL and the New Private
Right of Action that was covered by Legal Feeds, Peter Clausi, executive vice president
corporate affairs and general counsel at GTA Resources and Mining Inc., was vocal about the
risks stemming from the legislation’s new teeth.
“I have met with a couple of the plaintiff class action firms who are counting the number of
sleeps until July 1,” he said. “I think they are going to wind up being the Wade Boggs of
litigation — they’re going to go to the hall of fame hitting singles.”
Pushing the implementation date would be a benefit to businesses, especially small businesses
that have been struggling with the legislation.

“It would allow them a bit more time to make sure they are ready and can go through the
necessary steps to ensure the consent they have obtained is valid,” Gratton says.
According to her checklist she gives to clients, it would allow them to mitigate against the risk of
CASL litigation and regulatory enforcement by making sure they have a CASL compliance
program. “That would reduce the likelihood of CASL contravention,” she says.
It would also allow clients extra time to create and maintain a detailed record of all CASL
compliance efforts which has been undertaken by the organization that may be used to establish
a credible due-diligence defense, and “another thing they should be thinking about is establishing
a litigation response team, having a written plan where they know internal personel, external
advisors, who can respond to CASL complaints and private litigation and other type of
regulatory enforcement or law suits.”
Andriessen says she has no idea what the timeline would be if the government makes the
expected announcement — a parliamentary review could mean it’s being pushed off forever, she
notes.
“This was obviously passed during the conservatives being in power, I don’t recall it being a
campaign promise for the liberals, but in particular the personal liability for officers and directors
is really onerous.
Aside from CASL, in Canada we only have personal liability for officers and directors in very
narrow situations. Environmental offences for example, and certain situations where there’s
fraudulent activity in a company. Are we trying to tell the world that sending an email to
somebody who didn’t want to get it and apparently doesn’t know how to delete it without
reading it is equal to polluting the environment?”
She says if they do suspend the right of private prosecution and do a review, she hopes the
government looks at the personal liability issues and also consider the cross-border impacts.
“A lot of the consistent violation of CASL isn’t originating in Canada, it’s originating
elsewhere,” Andriessen says. “So what are we doing? What are we really protecting here?”
La juge en chef de la Cour suprême quitte en décembre
La Presse Canadienne
12 juin 2017
Beverley McLachlin, la plus ancienne juge sur le banc, annonce qu'elle quittera le tribunal après
y avoir passé 28 ans, dont 17 ans en tant que présidente.

La juriste de 74 ans, nommée par l'ancien premier ministre Brian Mulroney en 1989, a été la
première femme à occuper un poste à la plus haute cour du pays.
Par voie de communiqué, celle qui a été la première femme à occuper ce prestigieux poste a
déclaré que ce fut un « grand privilège » de servir à la Cour suprême pendant tant d'années.
Lorsqu'elle quittera, en décembre prochain, la juge McLachlin aura été la personne qui a occupé
la charge de juge en chef du Canada pendant la plus longue période, soit près de 18 ans.
Le premier ministre Justin Trudeau a salué dans le même communiqué celle qu'il a qualifiée de
« pionnière » et de « chef de file du monde judiciaire depuis près de 40 ans ».
La juge de la Colombie-Britannique « a contribué à l'avancement de tous les aspects de notre
droit », et les Canadiens « ont une immense dette envers elle », a-t-il ajouté.
En vertu de la Loi sur les juges, un magistrat de la Cour suprême peut participer aux jugements
sur les affaires entendues avant la date de sa retraite pour une période maximale de six mois
après son départ à la retraite.
L'avocate, née en Alberta, a présidé la Cour suprême alors que celle-ci vivait une période
mouvementée en terme de défis constitutionnels. Beverley McLachlin a aussi connu un
désaccord très public avec l'ancien premier ministre Stephen Harper.

