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Federal government sick leave plan cost
may never be public

PSAC, Treasury Board return to bargaining June 12 with Ottawa budget
already pegging $900M in savings

By Julie Ireton, CBC News, May 27, 2015

The Public Service Alliance of Canada plans to return to the bargaining table on June 12,
a month after the largest union representing Canadian civil servants walked away from
talks with the Treasury Board over the proposed sick leave plan.

"We're going back to the table,” said PSAC president Robyn Benson. "We have other
demands that are very important to our membership."”

The government plans to reform the short-term sick leave program for public servants,
and has already booked $900 million in savings in the budget announced in April.

"That 900 million is sacrosanct," said Tony Clement, president of the Treasury Board, on
CBC Radio on May 12. "There are lots of details, important details, that can be and
should be negotiated."

Benson said the plan being proposed by the Treasury Board would limit the number of
sick days to five, and public servants would also be allowed five family-related days and
two volunteer days.

According to the proposal, no sick days can be banked, and once the annual allotted sick
days are used up, the worker would have to apply to a third-party insurance company for
short-term sick days. There would be a seven-day waiting period before the short-term
insurance Kkicks in.

No savings at Canada Post: union



Benson said a similar short-term sick leave plan was implemented at Canada Post
Corporation in 2013.

According to Benson and the president of the Union of Postal Communications
Employees, Francois Paradis, the postal service has not realized any savings from its new
program.

"I believe when they first brought in the plan, the idea was to save cost," said Paradis.
"What we've heard informally is there was no cost savings since the implementation of
the plan.”

Both Benson and Paradis said they attended a meeting last year with several vice-
presidents at Canada Post.

"At that time, we asked them had they realized any savings, and they said they had not,
but they also would not give us any figures of what their expenditures were," said
Paradis.

Clement said Canada Post is just one of the plans the government has looked at as it
develops a new system.

Savings may never be public

Benson said the costs of implementing and administering the sick leave plan may never
be made public since the proposal from Treasury Board involves privatizing elements.

Paradis said this is the issue at Canada Post.

"Unfortunately, when it comes to specific costs, it's not information we have been able to
get from Canada Post,” said Paradis. "It's just that it's confidential private information
between the corporation and the party."

The Treasury Board president said he's not sure what details will be revealed.

"We're still developing the plan,” said Clement. "We are responsible to convey our costs
to Parliament so they can approve those costs, so it's probably somewhere in between.

Certain aspects will be confidential."

Benson raised another issue: The government may have a difficult time finding an
insurance company that can handle such a huge contract.

"I'm not sure what company is large enough to administer for hundreds of thousands of
individuals, some sort of short-term disability program,"” said Benson.

Clement said that is theoretically an issue, but it won't be known until the experts in the
industry submit contract proposals to take over the short-term disability program.

Sick leave by the numbers



Under the new short-term sick leave system, this is what the government has proposed
for public servants:

Sick days per year: 5.

Family-related leave days: 5.
Volunteer/personal needs days: 2.

Sick days a worker can bank per year: 0.

Working while sick: 'Presenteeism' may be
worse than absenteeism in public service

Kathryn May, Ottawa Citizen, May 31* 2015

A new short-term disability plan won’t help the thousands of public servants who go to
work every day with symptoms of depression or anxiety but are “cognitively” unable to
function at capacity, says an expert on mental health in the workplace.

David Gallson, associate national executive director of the Mood Disorders Society of
Canada, said “presenteeism” in the public service is a more insidious problem than the
absenteeism that Treasury Board President Tony Clement wants to reduce with his
proposed disability plan, because it is difficult to recognize and measure.

Gallson said presenteeism and absenteeism are a $6-billion annual problem in Canada.
Some experts figure the lost productivity from presenteeism is at least three times higher
than from absenteeism. The costs for an employer are often as much or more than for all
its other health plan benefits combined.

Clement originally began his overhaul of sick leave and disability management in the
public service to combat absenteeism. He estimated the average public servant takes off
18 days a year in paid and unpaid sick leave, a figure much-disputed. One Treasury
Board study estimated 19,000 people were off sick on any given day.

With presenteeism, however, ill employees still go to work, but their performance is
impaired. The quality of work declines. They make errors and fall behind on assignments.
Some telltale signs include trouble concentrating, forgetfulness, indecisiveness, fatigue,
headaches, irritability, and trouble getting along with co-workers.

Gallson said these cognitive symptoms are also a key “predictor of an employee’s move
from presenteeeism to absenteeism” which then means going on sick leave or disability.



He noted sick leave for psychological reasons is twice as costly as leave for physical
injuries or other illness.

Gallson recently launched a workbook, called Workplace Mental Health, to guide
employers on practices for a healthier workplace, including the Mental Health
Commission’s national standard of psychological health and well-being.

A newly created task force of unions and management is using that national standard to
determine what makes public servants sicker than their private sector counterparts, with
claims for mental health illnesses approaching half of all long-term disability claims.

Gallson said the problems behind presenteeism are often related to the burden of an
“illness in a family, a worry and stress that can’t be turned off when you walk out of the
house to go to work.” A toxic workplace exacerbates the problems.

Employees who have been off work and recovered from depression often return to work
still having cognitive difficulties. Gallson said departments have to be flexible in
managing these employees and tailoring work to what they can do.

A key support for workers at this stage is their Employee Assistance Program (EAP).
Gallson said many employees worry these consultations are not private or could affect
their careers. He said the government, as employer, should consider whether it would be
better to get out of the EAP business and turn it over to independent operators.

The government’s EAP is currently run by Health Canada. Treasury Board officials say
the service will be improved as part of its reforms to boost workplace wellness by putting
“more emphasis on prevention, education and awareness and self-assessment services,
including in mental health. “

Treasury Board was unable to estimate the productivity costs of presenteeism. A
handbook for managers, however, explains how to spot it and suggests ways to manage
it.

The unions have argued that Clement’s sick-leave reforms could encourage
presenteeeism because more people would opt to go to work sick rather than risk staying
home and going without pay.

Public servants now get 15 days of paid sick leave a year and any unused days can be
banked and rolled over from year to year. Under Clement’s proposal — which unions
dub the go-to-work-sick plan — public servants would get six days of sick leave a year.
When those days are used up, they face a weeklong unpaid waiting period before
applying for short-term disability.

Gallson said the government should focus on preventing mental illness before designing a
new short-term disability plan to help employees after they are sick.

“It’s like pulling apart the motor on your car before you know where the engine noise is
coming from. You should isolate the issues and fix the issues first,” he said.



“All the effort on this issue has been on the post-intervention ... rather than before it gets
to the point where you need time off work and short-term disability. We should be trying
to avoid that and the focus should be on prevention.”

Gallson, who is also co-chair of the Canadian Alliance on Mental Iliness and Mental
Health, said he doesn’t question Clement’s commitment to mental health. He is a
longtime champion of mental health issues going back to his days as health minister in
Ontario. CAMIMH gave Clement and Prime Minister Stephen Harper an award for
creating the Mental Health Commission

“I know he has a personal interest in mental health and doing the right thing and | wish
him well because he has a big monster with the public service to try and fix,” said

Gallson.

Gallson suspects spending restraint is a significant source of job stress and anxiety these
days for public servants who have been absorbing cuts and operating freezes since 2010.

“The challenge for the federal government is a major culture and thinking shift,” he says.
He said that means a workplace where problems can be raised without fear and
colleagues are empathetic, not judgmental, and where there is strong peer support,

training for managers so they know what to look for, and return to work policies that can
adapted to the individual needs of the employees.
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Ottawa empéche un fonctionnaire de se
présenter pour le PLC

Hugo de Granpré, La Presse, le 27 mai 2015

(OTTAWA) Un ancien directeur général du Barreau du Queébec, aujourd’hui haut
fonctionnaire au ministére de la Justice, intente un recours contre le gouvernement
fédéral parce qu'on lui interdit de se porter candidat pour le Parti libéral du Canada (PLC)
en vue des prochaines élections.

Claude Provencher, qui occupe un poste de directeur régional et avocat général a Justice
Canada depuis 2014, souhaitait étre candidat a I'investiture pour le PLC dans la nouvelle
circonscription fédérale de Vimy, a Laval. Me Provencher a été directeur général du
Barreau du Québec de 2010 a 2013.

Dans une demande de controle judiciaire déposée a la Cour fédérale il y a deux semaines,
il demande d'infirmer la décision de la Commission de la fonction publique du Canada et



de déclarer inconstitutionnels certains articles de la Loi sur I'emploi dans la fonction
publique.

«Je me sens personnellement et sérieusement brimé dans mes droits constitutionnels de
participer a la vie démocratique du Canada, de liberté d'expression et de liberté
d'association», a déclaré le demandeur dans les procédures judiciaires intentées contre le
Procureur général du Canada.

La loi prévoit que les fonctionnaires peuvent se livrer a des activités politiques «sauf si
celles-ci portent ou semblent porter atteinte a leur capacité d'exercer leurs fonctions de
facon politiqguement impartiale».

Demande de congé

Comme I'exige la loi, Claude Provencher a présenté en mars une demande de congé sans
solde a la Commission de la fonction publique. Cette demande, qui ne précise pas la
formation pour laquelle il souhaite se porter candidat, lui a été refusée en avril. Trois
commissaires ont conclu que «la capacité de M. Provencher d'exercer ses activités de
facon politiquement impartiale pourrait sembler étre atteinte par le fait d'étre candidat ou
tenter de le devenir».

La décision mentionne a plusieurs reprises les réserves exprimées par la haute direction
du Ministére: «Dans le cours de ses activités politiques, I'employé commentera
publiquement, et possiblement négativement, sur les politiques, programmes et services
du gouvernement du Canada», peut-on lire dans un document produit par la haute
direction. Elle a aussi indiqué qu'elle ne serait pas en mesure de le réintégrer dans ses
fonctions ou ailleurs s'il perdait ses élections.

A noter que le supérieur immédiat de Me Provencher, Francisco Couto, n'avait quant a lui
exprimé aucune réserve relativement aux impacts opérationnels posés par sa candidature.

Au bureau du ministre de la Justice Peter MacKay, on a refusé de dire si le politicien ou
ses employés ont été impliqués dans cette prise de position.

Le recours pourrait toutefois faire figure de bataille de principe si une décision n'est pas
rendue d'ici quelques semaines: les élections féderales sont prévues pour le 19 octobre et
les partis choisiront bient6t leurs derniers candidats.

Translation of La Presse article :
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Ottawa prevents a federal civil servant
from running for the LPC




Hugo de Granpré, La Presse, May 27 2015

(OTTAWA) A former director general of the Quebec Bar, now a senior official in the
Department of Justice, brought legal action against the federal government because it is
barring him from being a candidate for the Liberal Party of Canada (LPC) in the next
election.

Claude Provencher, who is Regional Director and General Counsel with DOJ since 2014,
wanted to be a candidate for the nomination for the PLC in the new federal riding of
Vimy, in Laval, Quebec. Mr. Provencher was general manager of the Quebec Bar from
2010 to 2013.

In an application for judicial review filed in the Federal Court two weeks ago, he asks to
reverse the decision of the Commission of the Public Service of Canada and to declare
unconstitutional some articles of the Employment Act in the public service .

"I feel personally and seriously bullied in my constitutional rights to participate in the
democratic life of Canada, freedom of expression and freedom of association,” said the
plaintiff in legal proceedings against the Attorney General of Canada.

The law provides that the employee can engage in political activities 'unless they impair
are or appear to impair their ability to perform their duties in a politically impartial
manner. "

Application for leave

As required by law, Claude Provencher presented in March a request for leave without
pay to the Public Service Commission. This request, which does not specify the party for
which he wishes to be a candidate, was denied in April. Three Commissioners found that
"Mr. Provencher's ability to exercise his activities in a politically impartial manner could
be impacted by being a candidate or trying to become one."”

The decision mentions several times the reservations expressed by DOJ senior
management: "In the course of his political activities, the employee will comment
publicly and possibly negatively on policies, programs and services of the Government of
Canada" says a document produced by senior management. Senior management also said
it would not be able to reinstate him in his office or elsewhere if he lost his election.

It is important to note that the immediate superior of Mr. Provencher, Francisco Couto,
had meanwhile expressed no reservations with respect to operational impacts posed by
his candidacy.

At the office of Justice Minister Peter MacKay, they declined to say if the politician or its
employees were involved in this position.

The appeal could however become a battle of principle if a decision is not made within a
few weeks. Federal elections are scheduled for October 19 and the parties will select
their final nominees soon.
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Ottawa se méfie de ses fonctionnaires

Hugo de Granpré, La Presse, le 29 mai 2015

(Ottawa) Les fonctionnaires posent une menace de plus en plus grande pour la sécurité du
gouvernement, estime Ottawa, qui multiplie les démarches pour resserrer la sécurité et la
surveillance au sein de l'appareil féderal.

Drici juillet, tous les employés du gouvernement seront tenus de fournir leurs empreintes
digitales pour la vérification de leurs antécédents judiciaires par la Gendarmerie royale du
Canada (GRC), a appris La Presse.

Cette demarche s'inscrit dans le cadre de la nouvelle Norme de filtrage de sécurité,
présentée en octobre et qui créée un nouveau régime pour tester I'nonnéteté et la fiabilité
des membres de la fonction publique, dont la vérification de crédit, la surveillance des
réseaux sociaux et l'obtention d'empreintes digitales pour tous les employés du
gouvernement.

Il 'y a quelques semaines, I'Institut professionnel de la fonction publique du Canada
(IPFPC), syndicat qui représente 60 000 membres professionnels et scientifiques de la
fonction publique, a réclamé une injonction de la Cour fédérale pour bloquer la mise en
oeuvre de cette nouvelle norme.

Dans un affidavit déposé dans le dossier, la haute fonctionnaire chargée d'administrer ces
changements les a justifiés par «la menace croissante venant de I'interne» qui plane sur la
fonction publique fédérale. Rita Whittle a donne I'exemple du militaire Jeffrey Delisle,
condamné a 18 mois de prison en 2013 pour avoir transmis des informations
confidentielles a la Russie.

«Il 'y a une augmentation du nombre d'incidents d'ingénierie sociale et de menaces
internes qui impliquent la manipulation d'employés au sein d'une organisation afin qu'ils
exécutent des actions ou divulguent des renseignements confidentiels. Qu'ils s'estiment
Iésés, ou qu'ils soient subordonnés ou infiltrés, les initiés qui s'adonnent a des activités au
sein des ministeres et organismes sont devenus une source de préoccupation importante»,
a declaré Mme Whittle dans le document de cour.

Le Conseil du Trésor definit I' «<ingénierie sociale» comme une «pratique qui a pour but
d'extorquer des renseignements confidentiels en manipulant les utilisateurs légitimes. [...]
L'hameconnage est une forme d'ingénierie sociale».

Empreintes digitales
Ainsi, un véritable branle-bas de combat semble agiter I'appareil fédéral depuis quelques

mois pour y resserrer la sécurité et la surveillance, selon divers documents obtenus par La
Presse. Les mesures incluent une plus grande coordination de la sécurité dans divers



ministéres et organismes fédéraux par le Bureau du Conseil privé et un recours accru a
des tests de détecteurs de mensonges pour certains fonctionnaires aux cotes de sécurité
plus élevées.

Brendan Heffernan, un officier de haut rang de la GRC qui est chargé du programme de
filtrage de sécurité des employés du gouvernement, a annoncé dans une déclaration sous
serment que le systeme d'empreintes digitales pour vérifier les antécédents sera plus
efficace et laissera moins de place a l'erreur que celui basé sur la vérification des
antécédents par nom. M. Heffernan a précisé que le corps policier ne créera pas de
banque de données avec ces renseignements biométriques, qu'il détruira sitdt la
verification terminée.

La méme déclaration sous serment a également confirmé qu'«en vertu de la norme de
2014, des vérifications de crédit seront requises pour toutes les positions» au
gouvernement fédéral. Un doute subsistait quant a I'ampleur que prendraient ces
veérifications.

Toutes ces mesures soulévent des préoccupations de la part des syndicats et méme du
commissaire a la protection de la vie privée du Canada.

Au bureau du commissaire Daniel Therrien, une porte-parole a affirmé que des
consultations sont en cours avec le Secrétariat du Conseil du Trésor. «Nous avons déja
discuté avec des représentants de I'organisme de plusieurs mesures prévues par la norme.
Nous avons alors exprimé notre inquiétude générale et demandé des documents qui
montreraient la nécessité et I'efficacité des nouvelles mesures, notamment l'utilisation a
grande échelle des tests polygraphiques pour tous les employés du gouvernement
demandant une attestation de sécurité au niveau tres secret - approfondi», a déclaré cette
porte-parole, Tobi Cohen.

Des syndicats qui représentent des fonctionnaires fédéraux, dont I'lPFPC, entretiennent
eux aussi des craintes importantes. «lIl y a plusieurs changements dans la nouvelle norme
de filtrage de sécurité du Conseil du Trésor qui sont injustes et déraisonnables, qui sont
trop intrusifs en matiére de vie privée et qui a mon avis violent la Loi sur la protection
des renseignements personnels et la Charte [canadienne des droits et libertés]», a dénoncé
dans une déclaration sous serment le conseiller juridique du syndicat, Martin Ranger.
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Peter MacKay: The man who changed
Canada

Lee Berthiaume, Ottawa Citizen, May 30, 2015

To some, he saved Canada. To others, he destroyed it. Whatever the view, there’s no
question Peter MacKay has left his mark on the country.

For the past nine years, MacKay has served as one of Prime Minister Stephen Harper’s
top ministers. He became Foreign Affairs minister after the Conservatives came to power
in 2006, before taking over as minister of Defence, then Justice.

He helped facilitate closer relations with the U.S., mustered support for the troops as they
fought in Afghanistan, and looked to defend victims of crime. He was also caught up in
controversies, and faced numerous calls to resign.

But it was MacKay’s decision to merge his Progressive Conservatives with Harper’s
Canadian Alliance in October 2003 that cemented his place in Canadian political history.

Speaking Friday in Stellarton, N.S., where an emotional MacKay announced he won’t be
seeking re-election in October, Harper described MacKay as a “historic figure.”

“Peter recognized that moment,” Harper said, “and because he did, hundreds of
thousands of Canadians were united from coast-to-coast-to-coast and were able to elect
three times a strong, stable, national and, eventually, majority Conservative government.”

MacKay, who will remain Justice minister until after the election, said that when he and
Harper “formally united Canadian conservatives, we restored competitive democracy,
and it put us on a path to government.”

But the praise for MacKay’s legacy isn’t universal, with some former Progressive
Conservatives blaming him for having opened the door for Harper to eventually take
power and, they feel, irrevocably damage Canada.

Born and raised in New Glasgow, N.S., MacKay was trained as a lawyer and worked as a
Crown prosecutor before following his father, former Mulroney cabinet minister Elmer
MacKay, into federal politics. He was 31 when he won his first election as a Progressive
Conservative in 1997.

That election was bittersweet for the PCs. Under Jean Charest, the party had rebounded
from two seats to 20. But it still ended up with fewer seats than the right-wing Reform



Party as well as the Bloc Québécois and NDP. Worse, vote-splitting between the PCs and
Reform had handed the Liberals another majority government.

Charest left the following year and Joe Clark took over as Tory leader heading into the
2000 election, where the party won just 12 seats. Reform, which had been renamed the
Canadian Alliance, increased its seat count and share of the popular vote. Again, the
Liberals formed a majority.

When Clark stepped down in August 2002, MacKay became the immediate frontrunner
to win the party leadership.

But when delegates voted in May 2003, MacKay fell short of a first-ballot win. The next
two rounds weren’t any better. In a last-ditch effort, MacKay made a deal with rival
leadership candidate David Orchard.

Orchard had managed to secure about one-quarter of delegates’ votes by opposing any
merger with the Canadian Alliance. One of his conditions for supporting MacKay’s
leadership bid was that the Nova Scotia MP commit to the same position. MacKay
agreed, and won.

At first, it appeared MacKay would honour his promise. But that changed on Oct. 15,
2003, when MacKay and Harper signed an agreement merging the Progressive
Conservatives and Canadian Alliance into a new Conservative Party of Canada.

The now-united Conservatives won the election two years later — and have governed
ever since.

Political author Bob Plamondon, who is running for the Conservative nomination in the
riding of Ottawa-Nepean, called MacKay a “hero.”

“If we had not had the merger when we did, the prediction was that Paul Martin was
going to win the biggest landslide in Canadian history,” Plamondon said.

Not everyone agrees. Former Nova Scotia MP Bill Casey was one of thousands of
Progressive Conservatives who initially supported the merger. But the self-styled Red
Tory said looking back, he regrets having taken that position.

“The merger didn’t turn out the way I thought it would,” said Casey, who is now running
for the federal Liberals in his old riding.

As for Orchard, who ran for the federal Liberals in 2008, he has not forgiven MacKay’s
“betrayal” and what it has done to the Progressive Conservative party and the country.

“It was a takeover from beginning to end,” Orchard said. “Many, many people are
weeping a lot of tears for Canada and what has happened. And that is a direct result of
Peter MacKay.”
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Peter MacKay quitte la politique

HUGO DE GRANDPRE, JOEL-DENIS BELLAVANCE, La Presse, le 29 mai 2015

(Ottawa) Le gouvernement Harper perd un autre gros nom: Peter MacKay a annoncé
vendredi en fin d'aprés-midi qu'il ne sera pas candidat aux prochaines élections.

Le ministre de la Justice et ancien chef du Parti progressiste-conservateur lors de la
fusion de la droite avec I'Alliance canadienne en 2003 en a fait I'annonce dans sa
circonscription de la Nouvelle-Ecosse & 16 heures (heure de Montréal) en compagnie du
premier ministre Stephen Harper.

Peter MacKay est le dernier d'une série de ministres influents du gouvernement Harper a
annoncer récemment son départ, apres le ministre des Affaires étrangeres, John Baird, le
ministre du Développement international Christian Paradis et la ministre d'Etat aux
Affaires étrangéres et députée de longue date, Diane Ablonczy. L'ex-ministre des
Finances, Jim Flaherty, est décédé en avril de I'année derniére.

Selon une source conservatrice, le politicien aurait décidé de passer plus de temps avec sa
famille. Il attend son deuxiéme enfant en septembre, en plein coeur de la prochaine
campagne électorale. On ignore quels sont ses plans professionnels pour l'avenir. 1l était
procureur de la Couronne avant de faire le saut en politique fédérale en 1997.

Peter Gordon MacKay aura 50 ans en septembre. Il est député des circonscriptions de
Pictou-Antigonish-Guysborough puis de Central Nova depuis prés de 20 ans. Il a dirigé
des ministéres importants au sein du gouvernement Harper, dont les Affaires étrangeres
et la Justice. Il a été ministre de la Défense pendant 6 ans, de 2007 a 2013.

Il est le fils d'EImer MacKay, député progressiste-conservateur de Central Nova de 1971
a 1993 et lui aussi responsable de plusieurs portefeuilles importants dans le
gouvernement Mulroney dans les années 1980 et 1990.

Le pere MacKay avait méme cédé temporairement sa circonscription au futur premier
ministre en 1983 pour lui permettre d'étre élu a la Chambre des Communes.

La carriére politique de Peter MacKay a connu sa part de controverses. Il a été accusé
d'avoir trahi un adversaire dans la course a la direction du Parti progressiste-conservateur,
David Orchard, en lui promettant en échange de son appui de ne pas faire de fusion avec
I'Alliance canadienne. Elu 4 la téte du parti en mai 2003, M. MacKay a signé cette fusion
sept mois plus tard.

Plusieurs membres du Parti conservateur lui attribuent néanmoins une bonne part du
crédit pour les succes actuels de la droite unifiée, puisque le projet n‘aurait pas pu voir le
jour sans lui.



Stephen Harper lui est resté loyal par la suite, lui attribuant des ministéres importants
malgré quelques faux pas, dont I'utilisation d'hélicopteéres de recherche et de sauvetage du
gouvernement afin de revenir d'une partie de péche avec des amis. Il a été dans I'eau
chaude plus récemment en raison de commentaires formulés au sujet des femmes juges :
selon le Toronto Star, il aurait déclaré lors d'une conférence que moins de femmes se
portent candidates a la magistrature de peur de s'éloigner de leurs enfants.

Peter MacKay a di se battre pour entrer en politique fédérale: le gouvernement néo-
écossais de I'époque avait refusé de l'autoriser a se porter candidat, citant le devoir
d'impartialité des fonctionnaires et des procureurs. Il avait intenté un recours judiciaire
contre son employeur, recours qu'il avait réglé hors cours aprés avoir été élu a la
Chambre des communes. Son chef de parti a I'époque était Jean Charest, qui a lui-méme
quitté la politique fédérale un an plus tard pour diriger le Parti libéral du Québec.

M. MacKay a épousé en 2013 l'activiste et conférenciére d'origine iranienne Nazanin
Afshin-Jam, qui a été couronnée Miss Canada-Monde en 2003. Le couple a un enfant de
deux ans, Kian.

The

ChronicleHerald

Home News Opinions

MacKay’s departure hurts Nova Scotia
Conservatives

DAN LEGER, Halifax Chronicle-Herald columnist, June 1 2015

Peter MacKay’s departure from politics might be the right move for him and his family,
but it sure won’t help the Conservative cause in Nova Scotia. With MacKay on the
sidelines, there isn’t a safe Tory seat in the province.

To be sure, MacKay has been a polarizing figure. People liked him or hated him, as they
did with his secretive father, also a longtime MP and cabinet minister.

Elmer MacKay shunned the limelight, perhaps because he had odd friends, like the
odious Karlheinz Schreiber. In 1983, he stood aside to let Brian Mulroney win a
Commons seat, guaranteeing his influence with a future prime minister.

The younger MacKay is gregarious, outgoing and loves the camera. His 2003 deal with
Stephen Harper to create the Conservative Party cemented his influence with that prime
minister.



The MacKays could certainly win elections. EImer won seven, retiring undefeated. Peter
won five in a row and still might get the chance to tie the old man’s record someday.

You can argue about Peter MacKay’s achievements, or lack of them, but on Team Nova
Scotia in Parliament, he was the only all-star on a squad of bit players and relative
unknowns.

The Conservative Party he co-founded has dominated national politics since 2006.

MacKay held three senior portfolios and chaired powerful cabinet committees. He was
the regional minister for economic development and for patronage. When federal money
was spent, it went through him.

At one time, MacKay simultaneously held responsibilities for foreign affairs, ACOA and
the Atlantic Gateway and was political minister for both Nova Scotia and P.E.I.

No contemporary Nova Scotian MP from any party can match that record.

That MacKay also had some spectacular stumbles is undeniably part of his record too.
But somehow, his faux pas never became fatal wounds.

MacKay is staying on as justice minister until the election, for which the prime minister
seemed grateful in his gracious and funny speech at the retirement announcement last
week in Stellarton.

Staying on would seem to relieve Harper of the task of rejigging the cabinet he designed
to spearhead the coming Conservative campaign. But MacKay isn’t the only one leaving.

Jim Flaherty has passed away and John Baird quit in March. Lesser cabinet lights Shelly
Glover and Christian Paradis aren’t running in 2015.

So | bet Harper is being urged by some advisers to do a shuffle to boost the election
prospects of backbenchers from key regions. If he did, he might be tempted to give Scott
Armstrong a junior position to improve his chances against Tory-turned-Liberal Bill
Casey in Cumberland-Colchester.

Given that, Armstrong might have been the only Bluenose Tory to offer a prayer of
thanks on hearing the news of MacKay’s departure.

As things stand now, Conservative chances look dim in Nova Scotia. Gerald Keddy, who
won four in a row along the South Shore, isn’t running again. Tory Greg Kerr easily won
the swing seat of West Nova in 2011, but he’s also retiring.

That leaves Armstrong as the only Conservative incumbent running in 2015, and he’s got
Casey to contend with. Polls suggest the Liberals are the most popular party, but the NDP
will be competitive too with at least three certified stars in Peter Stoffer, Megan Leslie
and Robert Chisholm all running again.



Beyond election calculations, MacKay’s departure removes the most effective voice for
Nova Scotia in national politics.

That matters. Cabinets don’t always do what’s best for every part of the country and to
claim otherwise is pious nonsense. Cabinets do what’s good for their re-election chances.

With the tide running against the Conservatives in most of Atlantic Canada, MacKay’s
resignation creates uncertainty for his party and opportunity for the Liberals and the
NDP.

Whether the opposition parties can capitalize on the opportunity remains to be seen. But
the post-MacKay dynamics make the three major parties competitive almost everywhere
in Nova Scotia with four months to go.

Stephen Maher: Voters likely haven’t
seen the last of Peter MacKay

Stephen Maher, Postmedia columnist, May 28, 2015

On June 2, 1997, Peter MacKay first won his northern Nova Scotia seat as a Progressive
Conservative, riding a wave of Atlantic anger over Jean Chrétien’s Employment
Insurance cuts.

Nova Scotians, who in 1993 had sent 11 Liberals to Ottawa, gave them all the boot that
night, electing six New Democrats and five Tories, helping bring Jean Charest’s
struggling PCs back from the brink of death.

Eighteen years later, with another election around the corner, only two of those five
Bluenose Tories are running — Bill Casey and Scott Brison — and they are running as
Liberals. The Red Tories are gone.

Polls suggest Nova Scotians may repeat history and once again eject all MPs from the
governing party. Only MacKay’s seat looked safe. Now he is gone, it could flip.

In the riding next door, Casey is running against PC incumbent Scott Armstrong, trying
to win back the seat he held as a Progressive Conservative, Conservative and
independent.

It’s Bob Stanfield country, a part of the world that has been slow to warm to Harper, and
the polls show Liberals with a big lead.



MacKay’s departure will do nothing to help Tories turn back the tide that’s running
against them in October. However, it is not as damaging as it could be because he has not
played the role of regional chieftain his father, Elmer, played for Brian Mulroney, or
Allan J. MacEachen played for Pierre Trudeau.

In the Harper cabinets, only Jason Kenney and Jim Flaherty have had that kind of
influence.

MacKay has been the standard bearer for Progressive Conservatives in the party, but that
has been publicly evident only in his repeated battles to keep ex-Reformers from
monkeying with the constitution in a way that would weaken eastern Tories in the battle
for the leadership after Harper.

He has been at the table, but not at Harper’s right hand since the two merged their parties
in 2003. At times, MacKay appeared to bridle at his reduced role, but they managed the
relationship successfully, right to the end.

In contrast to the hurried, chaotic departure of foreign minister John Baird, MacKay’s
announcement Friday was smoothly arranged to cushion the blow to the party, with
Harper flying down to Pictou County to appear at his side.

Their joint appearance is a big news story, which will help distract attention from a
StatsCan report that shows the economy shrank scarily in the first quarter.

This is skillful media management, but it can’t hide this is bad news for Harper. MacKay
has been a colourful, larger-than-life character in our national life, likely the best known
and best liked of Harper’s front benchers.

The number of Harper spear carriers whose names people know is shrinking. He will
have to fight the next election without Flaherty, Baird, former environment minister (and
ex-Alberta premier) Jim Prentice or MacKay.

Unlike Liberal Leader Justin Trudeau, who has Seamus O’Regan and Andrew Leslie
running for him, the prime minister has not recruited new candidates with national
profile, which might be a more useful indicator than political polls as to electoral
prospects this fall.

Kenney is strong among the social conservatives and ethnic Canadians who win
leadership campaigns, but MacKay, with his made-for-TV smile, is broadly popular in a
way few Canadian politicians can match.

Like Trudeau, he is the telegenic heir to a political dynasty with the habit of occasionally
putting his foot in his mouth, a trait voters forgive more readily than pundits. Like
Trudeau, he may be his party’s best hope for the future.

MacKay is rumoured to be taking over from Gary Doer as Canada’s ambassador to
Washington, which would keep him in our thoughts and on our TV screens. That would
be the ideal location to sit out the coming electoral unpleasantness, all the better to ride to
his party’s rescue after Harper is done.
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With Peter MacKay gone, the
Conservatives are truly Harper’s party

Campbell Clark, Globe and Mail columnist, May 29, 2015

It was a full-circle return when Peter MacKay went to the Museum of Industry in
Stellarton, N.S., to announce, with Prime Minister Stephen Harper at his side, that he’s
not running for re-election. This was the place where Mr. MacKay announced his 2003
bid for the leadership of the old Progressive Conservative party.

Canada's justice minister calls Omar Khadr's decision to renounce violence a positive
sign after he was released from prison Thursday. But Peter MacKay says Canadians
should not forget Khadr was involved in terrorism.

VIDEO

Video: Peter MacKay cautiously 'optimistic' about Omar Khadr's future

That party is gone, merged with the Canadian Alliance into the new Conservatives, in a
pact between Mr. MacKay, the last leader of the PCs, and Mr. Harper. Mr. MacKay is
going. Mr. Harper remains.

The departure marked something like the end of an era, and the Prime Minister was
careful to bring a message of unity. He came with overflowing praise and called Mr.
MacKay “a historic figure.” Mr. MacKay is still a symbol of the PCs, and of the
Conservatives’ soft supporters, who are crucial in an election year.

In his riding of Central Nova, Mr. MacKay is an institution. He’s held the seat since
1997. His father, EImer MacKay, held it before him, even longer. It really was a crowd of
MacKay family friends and long-time political aides and volunteers who attended his
announcement. “It’s a close group,” said Jim Ryan, a high-school principal in Pictou,
who is a friend and brother-in-law of Mr. MacKay’s former chief of staff. And the riding
has Progressive Conservative history: It’s the safe seat where new leader Brian Mulroney
won entry to the Commons in 1983.

Now it’s an embattled bastion. Polls show the Conservatives badly trailing the Liberals in
Atlantic Canada. With Mr. MacKay not running in October, Central Nova might now be
up for grabs in an election where the three other Conservative seats in Nova Scotia were
already in play.

One of Mr. MacKay’s central political tasks was as ward-heeler for Atlantic Canada, but
the party and Mr. Harper are now unpopular, and the region, a strength for the old PCs, is
now a weak spot for the Conservatives.



For Mr. MacKay, the exits have been beckoning for a while. He was given key cabinet
posts, in Foreign Affairs, on Defence during Canadian mission in Afghanistan, and now
the former prosecutor is Justice Minister. But he was never one of Mr. Harper’s few
cabinet confidantes, or an architect for its policies. In a decade, he’d had all the good jobs
he’d get in Mr. Harper’s cabinet. He married in 2012, has a young son, and a daughter on
the way. There was no doubting his assertion that he was leaving politics for family life,
and his heartwarming explanation that he loved politics “but I love my family more.”

Mr. Harper’s tribute was also noticeably warm, and filled with praise, but it was
obviously political, too.

There’s no doubt that the Conservatives long ago became Mr. Harper’s party, and the
merger is long past. But he has to appeal beyond the party’s core base to a broader group
of soft potential supporters, and they tend be more like the PCs and to dislike Mr.
Harper’s harder edges, and the idea that it’s just Mr. Harper’s party.

The Prime Minister spoke extensively about Mr. MacKay’s role in the party merger,
about how there were two signatures on the agreement, “my own and Peter’s.” It changed
the course of Canadian politics, he noted, at a time when a Paul Martin landslide was a
foregone conclusion. “It took a spirit of humility, and it took a willingness to
compromise,” he said.

Those are the kinds of characteristics Mr. Harper is often accused of lacking, of course,
and that’s what turns off some of those soft supporters. The PM went to Nova Scotia to
speak about Mr. MacKay, and his speech was about a broad party.

Mr. MacKay, too, expressed gratitude to Mr. Harper, and insisted that he’s still on the
team and will campaign for the party this fall. “I’m not jumping ship,” he told reporters
who asked if was bailing because of the party’s poor fortunes in Atlantic Canada.

On the scale of his accomplishments, he said he placed the Conservative merger behind
things he’d done for Nova Scotia, though he said “reuniting the Conservative family” was
a “point of pride.” Then he noted that he had negotiated for internal voting rules like the
old PC party had — at pains to insist, years later, that he got a good deal for his former
partisans.

It’s Mr. Harper, however, who really wanted to mark the moment by stressing unity. His
cohort, the prominent politicians in the cabinet when he came to power, are mostly gone,
and the last leader of the PCs is gone, and Mr. Harper remains. But he wanted to send a
message to soft supporters that the Conservative Party is still a big tent.
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Andrew Coyne: Peter MacKay was a politician
of many titles, but little achievement

Andrew Coyne, National Post Columnist, May 30, 2015

Peter MacKay had been a Crown prosecutor for four years when, at the age of 31, he first
ran for Parliament.

His father, EImer MacKay, had been a minister in the Brian Mulroney government.
Though now remembered mostly for his involvement in Mulroney’s tangled dealings
with Karlheinz Schreiber, it was also he who gave up his seat as MP for Central Nova,
Nova Scotia, so that Mulroney could run in a by-election — the seat that would
eventually become his son’s. For this service Mulroney rewarded him with responsibility
for the Atlantic Canada Opportunities Agency (ACOA), which position he used to grease
much of the East Coast with public cash.

The younger MacKay arrived in Parliament just as the Progressive Conservative party,
still reeling from the debacle of the 1993 election, was falling to bits under the uncertain
leadership of the reborn (“I have come back to make the country whole”) Joe Clark. On
Clark’s departure, MacKay ran for leader against a crew that included Jim Prentice, last
seen leading the Alberta Progressive Conservatives off a cliff; Craig Chandler, a social
conservative of almost cartoonish primitivism; David Orchard, a fanatical anti-free trader
who hoped, with the aid of his glint-eyed followers, to turn the party into his personal
cult; and Scott Brison, now a Liberal.

MacKay won, on the strength of his good looks, minor dynastic claims, and a written
agreement, signed mid-convention in return for Orchard’s support, that there would be no
merger with the Canadian Alliance, the last remnant of the old Reform Party. Installed as
leader, he promptly negotiated a merger with Stephen Harper, who had won his own
party’s leadership, it is often forgotten, on the equivalent pledge (“The Canadian Alliance
is here to stay”).

Harper made him his first foreign affairs minister, an appointment that caused great
puzzlement in Ottawa, though not nearly as much as in other capitals, where the notion
that the foreign minister should be something other than a placeholder for the prime
minister still holds. More importantly, he was given responsibility for ACOA, his father’s
old firm, in which he carried on the family tradition with alacrity.

After 18 unmemorable months at Foreign Affairs, he replaced Gordon O’Connor at
National Defence, where he oversaw a string of procurement bungles culminating in the
F-35, whose costs the government understated by a factor of five, staving off
Parliament’s demands for the real figures just long enough to win re-election.



Then it was off to Justice, where he was responsible for shepherding a number of bills
through Parliament that seemed almost designed to be found unconstitutional, even as
Justice department lawyers were losing case after case at the Supreme Court.

Other than that, there isn’t a great deal to say. He is remembered at Defence chiefly for
having ordered a military search-and-rescue helicopter to pick him up from a private
fishing trip. He was fool enough to attach himself romantically to Belinda Stronach, then
a Conservative MP, who ditched both him and the party to become the minister of
complex files in Paul Martin’s flop-sweat of a government, after which he made himself
available for the cameras, posing forlornly with his neighbour’s dog.

He likes to play rugby. He was voted “sexiest MP” several times. After he married in
2011, a Maclean’s writer sniffed that “the impression of stability in his personal life”
would help his political aspirations, as “his romantic travails have at times left the
impression of a man suspended in perpetual bachelorhood.”

Even so he profited greatly from the benefit of the doubt. As a PC from Atlantic Canada,
he was always assumed, without a lot of evidence one way or the other, to represent the
moderate middle, which is to say the status quo, which is to say no serious threat to
change anything, and in this country that always wins you points.

His career at the top of Canadian politics tells us more about the state of Canadian
politics than anything else. That such a palpable cipher could have remained in high
office for nearly a decade is a testament to many things: the thinness of the Tory front
bench, the decline of cabinet, the prime minister’s cynicism, the media’s readiness to go
along with the joke. The one thing it does not signify is his importance. He had all of the
titles, but little influence, and less achievement. That he has now discovered a desire to
spend more time with his family rather than run for re-election (though earlier this year
he had insisted he had filed his nomination papers) may be a sign he is anticipating
defeat, or that he is anticipating a patronage post — as ambassador to the United States,
perhaps, or as a judge — or even that he is anticipating a future leadership run. It is not
much more than that.

The notion being put about that MacKay was some sort of tempering influence on
Harper, or that without him — pillar of an Atlantic caucus that is about to be wiped out,
leader of the half dozen-strong Progressive Conservative wing of the party — the party’s
chances in the next election are appreciably diminished, is the triumph of journalism’s
relentless search for significance, even where none exists. It is Harper’s party now? It has
always been Harper’s party — though in fairness it is a party that now stands for just
about the same things MacKay does, so far as anyone can tell.

It seems unlikely that history will record this as the end of “the MacKay era.” It is
difficult to speak of a MacKay legacy, or MacKayism, at least with a straight face.
Indeed, it is difficult to recall much about him even now. Though not gone, he is
forgotten. We shall look upon his like again.




Other news / Autres nouvelles

rost POLITICS

CANADA

Search The Huffington Post

Tories Scramble After Joe Oliver's Call
For Looser Labour Laws At G7

Sunny Freeman, Huffington Post, May 28, 2015

Finance Minister Joe Oliver said Wednesday he believes relaxing labour laws to make it
easier to lay off workers would help spur economic growth.

The Conservatives insist he wasn’t talking about Canada. But party officials gave
conflicting statements Thursday as to which country he actually was speaking about.

At a G7 meeting of finance ministers in Dresden, Germany, Oliver voiced his support for
loosening labour laws, but acknowledged “that's what gets people demonstrating in the
streets,” according to a report by Reuters.

Prime Minister Stephen Harper addressed the minister’s comments in question period
Thursday, saying that Oliver was talking about the situation in Greece. "Because of out-
of-control deficits and out-of-control spending, Mr. Speaker, what we are seeing are
massive tax hikes, massive layoffs, and terrible cuts in services.”

Oliver’s office maintained the minister was speaking about labour laws in France
specifically and there are no plans to alter Canada’s labour laws.

“Minister Oliver was not discussing Canada. A central theme of the G7 discussions is the
need for structural reforms to enhance mediocre growth in some European countries,”
finance spokeswoman Melissa Lantsman said in an emailed statement Thursday.

“Central to those reforms are labour laws which discourage hiring.”

The Reuters reporter who wrote the story tweeted Thursday that Oliver wasn't speaking
about a specific country.

Opposition parties and labour groups pounced on Oliver’s sentiments Thursday.

Liberal finance critic Scott Brison said he doesn’t buy that the minister was talking
specifically about Greece.

“He was talking about economic policy in the global context where he clearly said that
one of the things we could do to actually create growth was to relax labour laws to enable
companies to lay off workers,” he told reporters on Parliament Hill.



“That is not only what he said, but it also reflects a misunderstanding about how you
actually create jobs and growth.”

The president of the Canadian Labour Congress said Thursday that Oliver is in no
position to advise other countries about labour relations given the Tories’ weak track
record on the issue and on job creation.

“In the context of unemployment, workers need to have a little bit of security and
requiring employers to give adequate notice of a layoff is the minimum when you’re

going to lose your job, whether it’s here or around the world,” said Hassan Yussuff.

‘For the minister to say we need to relax those rules, [that] shows little regard for the
insecurity [workers are] facing right now in our country and throughout the world.”

Massive street demonstrations have been ongoing in Greece since it invoked tough
austerity measures in the wake of its sovereign debt crisis.

G7 finance ministers and central bankers are meeting this week to discuss how to
resuscitate a weak global economy. They are keeping one eye on Greece’s struggle to

strike a deal with lenders ahead of a June 5 deadline to pay back its IMF loan.

The G7 countries include the United States, France, Germany, Canada, Italy, Japan and
Great Britain.
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Academics slam tactics of Vancouver
group behind anti-union law

Peter O'Neil, Vancouver Sun, May 24, 2015

OTTAWA — A B.C. Conservative MP and a Vancouver-based advocacy group are
fighting for a tough union disclosure law using tactics that showed disregard for the very
principles the legislation is attempting to entrench, according to a new academic paper.

MP Russ Hiebert and the anti-union organization LabourWatch are the key players
behind C-377, a bill that would require unions to publicly disclose financial statements
and details of all expenses over $5,000 and remuneration to anyone totalling over
$100,000.

But their effort provides a case study on how Canada’s laws shouldn’t be constructed, the
authors argue.



“The evidence marshaled in this paper shows that the broader campaign to adopt C-377
— a bill meant to force U.S.-style financial disclosure mechanisms on Canadian unions
— has ironically demonstrated a disregard for transparency and accountability,”
according to Andrew Stevens and Sean Tucker, members of the University of Regina’s
business faculty.

The bill, which according to the labour movement would impose a punitive and unfair
administrative burden on unions, has been passed in the House of Commons but has been
stalled in the Conservative-dominated Senate.

The legislation is backed by the Harper government but described by former
Conservative senator Hugh Segal, a bill opponent, as “an expression of statutory
contempt for the working men and women in our trade unions.”

The paper looks at the lobbying tactics and especially the use by Hiebert and
LabourWatch of a controversial 2011 survey by one of Canada’s most prominent polling
firms, Nanos Research.

That poll, which suggested an overwhelming majority of Canadians supported the tough
disclosure legislation, was aggressively used by C-377 backers to promote the bill.

The paper delves into the background behind an investigation into the poll, prompted by
a complaint from the Canadian Labour Congress.

The Marketing Research and Intelligence Association, a polling industry organization,
found after a 2013 probe that Nik Nanos didn’t violate the organization’s standards, but
nonetheless concluded the pollster “allowed potentially biased information to be
reported” to the public by LabourWatch, which paid for the poll.

One concern was that respondents were “primed” before one key question by a preamble
that appeared aimed at skewing results in favour of the answer sought by LabourWatch.
The second concern was that both Nanos and LabourWatch didn’t release the results of
one question which suggested — in direct contradiction to the broader conclusion of the
survey — that Canadians were split on whether full public disclosure was necessary.

The authors said Nanos was required by the association to provide full disclosure of the
flaws in the 2011 poll.

The authors assert that LabourWatch, a group that is highly critical of the labour
movement and that offers employers advice on how to decertify unions, did not comply
with the Nanos request to disclose the poll’s flaws on its website.

The Sun attempted to contact LabourWatch president John Mortimer this week by
telephone in email, but he did not respond. In late 2013, he said in an email that it was his
understanding the marketing association decision did not include a requirement that
Nanos ask LabourWatch to allow the public release of the undisclosed data. The Sun,
however, has obtained a letter from Nanos to the association in mid-2013 which said the
company had asked LabourWatch for permission to make that data public, but didn’t
receive a reply.



The authors note that LabourWatch was described by Hiebert in media interviews as
“non-partisan,” yet one of its key members, the non-union construction association Merit
Canada, actively lobbied Conservative politicians to support the bill, according to the
lobbyist registry.

And LabourWatch’s Mortimer sent an email to a Conservative minister when C-377 was
passed in the House of Commons in 2012 saying it was an “important day for the
conservative movement.”

Hiebert said in a statement Thursday that the authors focus too much on the 2011 poll,
and don’t adequately consider a 2013 Leger poll which found almost the same percentage
of Canadians — around 83 per cent — support a tougher union disclosure law.

“I recognize that some union leaders do not support my bill, but it is clear to me that
financial transparency will be of benefit not only to the general public and union
members, but will also demonstrate that most union leaders manage their members’
money responsibly and efficiently,” he said.

Titled Working in the Shadows for Transparency: Russ Hiebert, LabourWatch, Nanos
Research and the Making of Bill C-377, the authors argue that there was a “‘paradox of
transparency’ whereby anti-union lobby groups demand transparency for unions but shun
the practice of public openness themselves.”

The paper appears in Labour/Le Travail, a journal published by the Canadian Committee
on Labour History.

There is speculation that the bill — opposed by a small number of Conservative senators
as well as opposition senators — could be stalled and may die on the order paper before
the autumn election. Those opposing the bill include the Privacy Commissioner of
Canada, the Canadian Bar Association, the National Hockey League, the Certified
General Accountants Association of Canada, and labour groups.

C-377, say critics, violates privacy and Charter rights, interferes in an area principally
under provincial jurisdiction, and unfairly imposes an onerous and unfair level of
disclosure requirements and administrative costs on unions.

“It’s a bill that requires a specific sector of civil society to disclose extensive financial
information about its activities — a level of reporting that is not required of any other
organization,” the accountants told senators in 2013.

“Using the Income Tax Act in this manner is inappropriate. The ITA is not an instrument
to regulate the behaviour of unions, or any other organization for that matter.”



Bill C-377: New Information on “The Bill
That Nobody Wants”

All About Work Blog, Fiona McQuarrie, May 27, 2014

All About Work is a blog about current events and issues in the world of work and
organizations. It is written by Dr. Fiona McQuarrie. The opinions expressed are solely
those of the author. Dr. McQuarrie is Associate Professor in the School of Business at the
University of the Fraser Valley

Two researchers have uncovered some new and very troubling information about Bill C-
377, the proposed Canadian law that would impose exceptionally rigorous financial
reporting requirements on unions. “The bill that nobody wants”, as it was called in the
researchers’ lecture last week, is now the center of an even more appalling story of
misinformation and deception — a story that should concern not only anyone who cares
about Canadian unions and workers, but also anyone who cares about the integrity of
Canada’s democratic legislative process.

The first version of this bill was introduced in the House of Commons in 2011 as Bill C-
317, and the Speaker of the House dismissed it as being out of order. The bill was then
re-introduced in the House as Bill C-377 — a private member’s bill sponsored by Member
of Parliament Russ Hiebert. It was approved in the House of Commons and sent to the
Senate. The Senate refused to vote on it, and returned a heavily amended version of the
bill to the House in mid-2013. The House returned the original, unamended bill to the
Senate, where it is currently being debated again. It’s extremely unusual for private
members’ bills to make it this far in the federal legislative process, or to be on
Parliament’s agenda for so long. So what’s really going on here?

Many of the proponents of Bill C-377, in both the House of Commons and the Senate,
have stated that 83 per cent of Canadians want financial transparency for both public and
private sector unions. But Andrew Stevens and Sean Tucker, two professors in the
Faculty of Business Administration at the University of Regina, have assembled
information — from interviews, responses to Freedom of Information requests, and online
documentation — that indicates the 83% number is questionable, and that the polls that
produced that number are even more questionable. (You can see the Powerpoint of their
lecture about the bill, and listen to the audio of the lecture, here.)

Stevens and Tucker have been investigating Bill C-377 since 2011, but before | describe
what happened then, I’ll quickly review some of their findings about the progress of the



bill before that time. The primary organizations to publicly express support for Bill C-377
were five notoriously anti-union associations: Merit Canada (a group of non-union
construction organizations), the Canadian Federation of Independent Business, the
Independent Contractors and Businesses Association of British Columbia, and the
Canadian LabourWatch Association (also known as LabourWatch). In contrast, the bill
was opposed by the Canadian Labour Congress and its provincial affiliates; the Canadian
Bar Association (the national professional association for Canadian lawyers); Canada’s
federal privacy commissioner; some provincial governments; and a number of pension
fund managers. And, according to Stevens and Tucker’s sources, two federal cabinet
ministers also expressed negative opinions about the bill.

So although Bill C-377’s proponents claimed that “83% of Canadians” favoured the
proposed legislation, there were very serious concerns about the reasons for and effects of
the bill — e.g. the privacy implications of forcing unions to publish contact information
for all participants in their financial transactions worth $5,000 or more. Concerns were
expressed by a wide range of organizations and individuals, including ministers in Prime
Minister Harper’s cabinet. Yet the bill was passed in the House of Commons — with an
unusually high number of Members of Parliament present for the vote, compared to the
number that usually show up for votes on private members’ bills — and was sent to the
Senate for further debate.

In 2012, Stevens and Tucker discovered that “State of the Unions”, a 2011 poll conducted
by Nanos Research for LabourWatch — and the source of the 83% figure — contained a
question with a biased and misleading introduction that could have influenced the
direction of the responses to that question. They also found that the results of another
question were suppressed. The original report on the poll stated that “Canadians were
divided on whether the Canadian public or just union members/unionized employees
should have access to unions’ financial information”. This statement not only seemed to
contradict the claim of 83% of Canadians being in favour of such disclosure, but also had
no relation to any of the survey results mentioned in the report.

According to Tucker, in October 2011 the version of the report on the poll that was
posted on Nanos Research’s website was amended to include an appendix. The appendix
stated that a question in the survey “was considered, in retrospect, to be inadequate from
a research perspective” because the potential responses to the question were not mutually
exclusive, and because one of the words in the question (“access”) could be interpreted in
different ways by respondents. Thus, the appendix stated, the results of the question had
been removed from the survey outcomes.

The Canadian Labour Congress (CLC) used those findings as the basis for a complaint
about the poll’s methodology to the Marketing Research and Intelligence Association
(MRIA), an industry group for the Canadian polling industry. Among other services to
the industry, MRIA maintains a code of ethical conduct for its members. MRIA convened
a panel to hear the complaint, and announced in September 2013 that the reporting of the
results of two questions “allowed potentially biased information to be reported by
LabourWatch”; it also stated that MRIA’s ethical code had not been violated.



But Tucker and Stevens were informed by a source that the MRIA panel actually ruled
that the code had been violated. The panel also set four recommendations that Nanos
Research would have to fulfill to avoid being censured by MRIA.

e Nanos should inform LabourWatch, and copy the CLC and MRIA, that Question
20 [the question with the misleading preamble] must only be reported within the
complete context of the question including the preamble.

e The complete preamble for Question 20 must be used whenever Nanos refers to
the question or the figure of 83% of respondents answering “yes” to the question,
and Nanos should acknowledge to the CLC in writing the importance of including
the preamble when talking about the results of the question.

e Nanos should also inform LabourWatch that the full questionnaire, including
Question 18 [the question whose results were removed], needs to replace the
version of the questionnaire that was posted on the LabourWatch website.

e Nanos should also seek permission from LabourWatch to release the results of
Question 18. These results should be communicated to the CLC by letter (with a
copy to MRIA).

The difficulty for Nanos in carrying out these recommendations, according to Stevens
and Tucker’s sources, was that LabourWatch owns the data and the results of the poll.
And to say that LabourWatch responded with disdain to these recommendations would be
an understatement. Stevens and Tucker’s sources stated that LabourWatch refused to
comply with Nanos’ requests, and this can be verified by looking at the two versions of
the 2011 questionnaire that are available online. One is posted on Nanos Research’s
website, and one is posted on LabourWatch’s website. Specifically, the Nanos Research
version includes the question related to the suppressed result (question 18 on page 35 of
the report) while LabourWatch’s version omits that question (page 5 of their version of
the questionnaire).

And, as I’ve written before, the poll also produced results — such as a majority of
respondents agreeing that unions had positive workplace effects such as job security for
employees, and a majority of unionized respondents feeling that their union dues were
well spent — that were not mentioned in LabourWatch’s press release about the poll.

Then, while MRIA was still investigating the complaints about the 2011 poll,
LabourWatch contracted the polling organization Leger to conduct a 2013 version of the
“State of the Unions” poll. The 2013 poll included two versions of the 2011 poll question
with the controversial preamble — one version with the preamble, and one without. Equal
numbers of respondents were given one of the two versions of the question, and the
reported responses were almost identical. 83% of the respondents who heard the question
with the preamble said they “completely” or “somewhat” supported unions being
required to “publicly disclose detailed financial information on a regular basis”. 85% of
respondents who heard the question without the preamble gave the same responses.

The wording of Leger’s report on the 2013 poll, as posted in the LabourWatch website,
notes that the preamble had no effects on the responses to the question. However, Richard
Johnston of the University of British Columbia — who holds the Canada Research Chair
in Public Opinion, Elections, and Representation — told Tucker and Stevens that it isn’t
too much of a stretch to get anyone to endorse financial openness for any kind of



organization, and that a question asking about financial openness for corporations would
likely also get support from a majority of respondents.

Tucker and Stevens have also uncovered some information about Nanos Research that is
worth mentioning in the context of Bill C-377. In 2012, Nik Nanos, the head of the
company that conducted the 2011 LabourWatch poll, participated in a panel discussion at
the 7th International Open Shop conference in Ottawa. The conference was sponsored by
Merit Canada; Merit Canada’s Alberta affiliate was one of the organizations that co-
founded LabourWatch in 2000. According to media coverage of the panel discussion,
Nanos stated during the discussion that “unions have a significant problem in terms of
transparency’’; that getting support for accountability and transparency was a ‘“no-
brainer”; and that the poll results were a “slam dunk” for the cause of union disclosure.
Two of Tucker and Stevens’ interviewees expressed the opinion that these comments
were not neutral, and could be interpreted as advocacy for Bill C-377. Nanos’
participation in the Open Shop conference does not appear on his list of speaking
engagements on the Nanos Research website.

Despite the controversy over the results of the 2011 poll, the results of both the 2011 and
2013 polls continue to be used to support Bill C-377. In September of last year, when the
bill was again debated in the Senate, Senator Bob Runciman referenced the poll results in
alleging that “union bosses...fiercely want to hide their spending”. Kevin Sorensen, the
Minister of State for Finance, took things even further by stating in the House of
Commons that the provisions of the bill were something that “all Canadians are asking
for” [emphasis mine], which is an assertion that even the flawed poll results don’t come
remotely close to supporting. And in November, Russ Hiebert, the MP who sponsored
Bill C-377, issued a press release saying that the 2013 poll results showed “a broad public
consensus” for the bill’s “financial transparency” proposals. (Hiebert also called
LabourWatch a “non-partisan” organization, which any quick review of its activities and
information will show is clearly untrue.) To this day, the Bill C-377 FAQ on Hiebert’s
website repeats the 83% claim without including the contextual information that the
MRIA requested.

It’s embarrassing that Bill C-377 is still on the agenda of Canada’s Parliament after
nearly three years of criticism of and resistance against it. The only serious support for
the bill is from a few organizations that clearly have an anti-union agenda, and which
have not provided any practical reasons why the bill is necessary, or what problem it is
addressing. And, hypocritically, several of these organizations are anything but
transparent about their own financial affairs.

Stevens and Tucker describe the progress of the bill as a case of “ideology over public
policy”. With such limited support for the bill — and with much of that support based on
the results of spurious research — it’s deeply troubling that so many Canadian Members of
Parliament did not, or would not, look more critically at Bill C-377 and its implications
before voting on it. (Here’s the list of the MPs that voted for and against the bill.) And for
all the criticism that gets directed at Canada’s Senate, the debate over Bill C-377 is one
instance where the Senate responsibly fulfilled its role as the “chamber of sober second
thought” — by recognizing the numerous flaws of this bill, and refusing to pass it in the
form in which it was presented.



Perhaps the information that Stevens and Tucker have uncovered will be enough to
finally stop the bill from going any further. Not only is Bill C-377 a bad piece of
legislation, but the process by which it has been pushed through Parliament reflects very
badly on the Conservative government’s respect for honest, factual debate and for the
democratic process. “The bill that nobody wants” is a bill that should never be passed.
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Tories' life-without-parole bill in limbo

Sean Fine, The Globe and Mail, June 1%, 2015

The Conservative government’s bill to make some convicted killers spend life in prison
with no parole — introduced with great fanfare in early March — is now unlikely to pass
before the coming federal election.

Ottawa says it is running out of time to proceed with the controversial Life Means Life
legislation, also known as Bill C-53.

Government House Leader Peter Van Loan told The Globe and Mail Sunday night that
the government’s priority is passing its budget. Bill C-53 and another crime bill, aimed at
toughening statutory release, are “important pieces of legislation,” he said by e-mail,
adding: “With limited time left before the House rises, it will be a challenge to pass
them.”

Prime Minister Stephen Harper announced the new legislation at a public event in
Toronto, inviting family members of murder victims, including Sharon Rosenfeldt,
whose son Daryn was killed by Clifford Olson in 1981, and Ed and Sylvie Teague, whose
daughter Jennifer (Ms. Teague’s stepdaughter) was killed in 2005 in Ottawa.

On March 11, the government introduced the bill in the Commons. Since then, it has
shown little interest in the proposed legislation. The justice committee appears to have
wrapped up its work without receiving the bill for a line-by-line study. Conservative MP
Bob Dechert, parliamentary secretary to Justice Minister Peter MacKay, gave what
appeared to be a final thank you to members of his own party and opposition members
who served on the committee, according to a transcript of a May 13 justice committee
meeting. No meetings are scheduled for this week.

The Commons calendar shows it is closing on June 23 and remaining closed until after
the federal election in October. The Senate would need to debate and pass the bill, too.
Bills with all-party consent can be pushed through quickly. But the life-without-parole
bill is contentious.



“You have to assume they’re making a deliberate decision about that,” said a close
observer of government crime legislation, who asked not to be identified. The observer
said the bill is too controversial to deal with before the election, and the government can
still say to voters, “this is why you need us back.”

The bill would mean no possibility of parole for some categories of first-degree murder:
those who commit “especially brutal murders,” those who kill during a sex assault,
kidnapping or act of terrorism, and those who kill prison guards or police officers. Under
current law, the first chance at full parole for first-degree murder is at 25 years. Cabinet
could authorize release after 35 years in exceptional circumstances.

Mr. Teague said in an interview that the life-without-parole bill was a positive step for
families of murder victims who can be assured that, in a country without the death
penalty, those who commit brutal murders would pay for their crimes.

“That is sad that we have to go through this delay. I guess we’ll have to wait and see
whether the existing government returns to power.” Sooner or later, he said, government
of any stripe will need to listen to victims’ voices. “They just can’t continue to go on the
way they’ve been going on.”

Archie Kaiser, a law professor from Schulich law school at Dalhousie University in
Halifax, said he hopes the bill’s demise will mean “a retreat from the increasing
vengefulness of current criminal-justice policy.”

Some legal critics have said the bill is likely to be rejected by the courts. Even the Prime
Minister’s former legal adviser, Benjamin Perrin, who supports the thrust of the bill, has
said it is likely to be ruled unconstitutional unless the government softens it — by making

it totally at a judge’s discretion, and giving judges the option of setting parole eligibility
at between 25 and 75 years.
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Systeme de justice du Québec: le bilan
du juge en chef de la Cour supérieure

Christiane Desjardins, La Presse, le 1°' juin 2015

La justice est devenue un outil de luxe. Il faut repenser la fagon de pratiquer le droit et de
décider.

Ce constat, c'est le juge en chef de la Cour supérieure Frangois Rolland qui le fait. A
quelques semaines de son départ a la retraite, La Presse I'a rencontré pour faire un bilan
de ses 11 années passees a la téte de la Cour supérieure et cerner les enjeux auxquels
devra faire face son successeur.



Francois Rolland était avocat spécialiseé en litige commercial et associé au sein du cabinet
Martineau Walker, avant d'étre nommé juge a la Cour supérieure en 1996. Il en est
devenu le juge en chef en 2004. En presque 20 ans a la magistrature, les choses ont bien
changé, reconnait-il. Les dossiers sont devenus plus longs et plus complexes.

«Les a-t-on complexifiés volontairement ou involontairement? Je n'ai pas la réponse
définitive», dit-il.

Il n'est plus inusité de voir des proces durer un an, et méme plus. Le recours collectif
contre I'industrie du tabac a duré presque trois ans. Celui de Cinar (Ronald Weinberg et
coaccuseés) a soufflé sa premiere bougie il y a quelques semaines. Celui de l'opération
Diligence s'est mis en route il y a quelques mois apreés l'audition de centaines de requétes,
celui de SharQc devrait plonger, une fois le jury sélectionné... Les exemples ne manquent
pas.

Les observateurs le constatent: de nos jours, méme un litige pas trop compliqué peut se
transformer en ogre judiciaire, avec un peu de volonté.

Il'y a lieu de se poser des questions.

«Est-ce nécessaire de faire de longs interrogatoires? Est-ce que cette recherche de la
vérité nous aide a avoir une solution plus juste qu'en se fiant sur les documents
contractuels et les actions de base? », soupése le juge.

Evidemment, il y a toujours la question de responsabilité professionnelle, qui incite les
avocats a retourner chaque pierre, remarque le juge.

«Nous, on est un peu les héritiers de la common law, mais & I'américaine. On a des proces
trés longs. Alors qu'en France, un trés, trés long proces dure une semaine ou deux.»

Ressources

Les proces longs monopolisent les ressources et codtent cher aux justiciables. «Les gens
ont de plus en plus de difficulté a se payer les services d'avocats et de la Cour», signale le
juge Rolland.

Avec le résultat que les délais s'étirent et que de plus en plus de gens se hasardent a se
représenter seuls. Et la roue tourne, car cela contribue souvent a engorger le systéme
encore plus.

Il 'y a une dizaine d'années, 12% des gens se représentaient eux-mémes en matiere civile.
C'est maintenant 31%, fait remarquer le juge. En matiére familiale, le chiffre bondit a 42
ou 43%. La majorité est en défense.

Des outils

Pour contrer cette tendance lourde, il faut agir. A ce sujet, le juge en chef parle avec
grand enthousiasme des conférences de réglement ou de facilitation, instaurées au debut



des années 2000. Elles permettent aux parties de se rencontrer et de s'expliquer, en
présence d'un juge. «On en fait plus de 1500 par année, et le taux de réglement de ceux
qui viennent est de 80%. Oui, on a un peu de mérite, mais ce sont les parties, avec leurs
avocats, qui viennent s'asseoir et sont prétes a participer au processus. Elles se vident le
coeur. Le juge est la comme facilitateur, pas comme décideur.»

Cette méthode a permis de régler de petits et grands dossiers, comme le recours collectif
de I'affaire Norbourg dans lequel le juge Rolland officiait. «Il y avait plus de 100 millions
de dollars en jeu la-dedans. Les avocats étaient pessimistes, pensaient que ca ne
marcherait pas. Mais je disais: "Vous allez voir." 1l y a une dynamique qui se crée. Ca
s'est échelonné sur trois mois et demi. On a fini Norbourg en décembre 2010.»

Les conférences de facilitation sont un succes, mais il y a place a amélioration. 1l faudrait
que les gens y aillent plus t6t dans le processus, «pas attendre a trois mois du proces»,
signale le juge. Des balises ont d'ailleurs été établies pour forcer les gens a se limiter dans
le temps.

Le juge est particulierement fier aussi du développement de la Chambre commerciale.
«Je dois dire modestement que c'est une des plus performantes au pays.»

Manque de juges

Montréal accapare 76% du volume d'affaires judiciaires, et il faut beaucoup de juges pour
entendre toutes ces causes.

«En 2011, j'avais demandé 12 juges de plus pour Montréal seulement. On nous en a
accordé sept. Sur les sept, on en a eu quatre.»

Pour pallier au plus urgent, des juges en matiere civile sont prétés au criminel, mais c'est
le civil qui s'en ressent, illustre le juge Rolland.

Actuellement, 15 juges siégent en permanence a la Cour criminelle, alors qu'en 2004, il y
en avait neuf.

Cela n'a pas empéché les délais de se détériorer considérablement en Chambre criminelle.
Ce qui narrange rien, la Cour d'appel a ordonné de reprendre de nombreux procés au
cours de la derniére année.

«Il y a cing ans, j'étais fier de dire qu'on avait les meilleurs délais au Canada. La, c'est
génant, mais on fixe les procés en 2017 si ce n'est pas trop pressant, que l'accusé est en
liberté.»

SlaW Canada’s online legal magazine.
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Email Could Not Be Covered Under
Solicitor-Client Privilege

By Yosie Saint-Cyr & Christina Catenacci, Slaw, Canada’s online legal magazine, May
28, 2015

An Ontario court has compelled an employer to produce an email message between HR
staff and counsel in the wrongful dismissal case of Jacobson v Atlas Copco Canada Inc.
The Superior Court of Justice found the employer failed to show that the message
involved seeking or giving legal advice; thus it could not be protected by solicitor-client
privilege.

Facts of the case

The employee’s counsel filed a motion for the employer to produce the internal email,
and the court had to decide whether the email was privileged because the company’s
lawyer was copied on the message.

This is how the email came to be.

On January 14, 2014, Donald Jacobson was allegedly involved in a physical altercation
with a fellow employee while they were both living in housing provided by Atlas Copco.
As a result, the employer conducted an investigation, led by human resources employee
Sorel Harrison and general manager Geert VanLeemput.

On January 16, 2014, Atlas retained employment lawyer, Geoff Jeffery, as outside
counsel to provide legal advice on the investigation.

After the investigation began, Jacobson alleged that Harrison was biased against him. In
response, Harrison advised Jacobson by email on January 20, 2014, that she had asked
John Skakie, the HR Manager, to review the information pertaining to the investigation.
Harrison sent the relevant information to Skakie and copied Jeffery and VanLeemput on
the email. Skakie responded with a number of questions for Harrison, and Harrison
replied promptly.

Skakie responded with “his thoughts about a potential course of action” regarding the
allegations against Jacobson. This email was also sent to the lawyer Jeffery and general
manager VanLeemput.

This was the critical email Atlas claimed was protected by solicitor-client privilege and
should not be produced as evidence. Atlas argued that the document should only be
produced for inspection by the court if necessary, and that it was not necessary to do so in
order for the court to uphold its claim of privilege.

The court disagreed and ordered that the employer produce the document for the court’s
inspection, pursuant to the Rules of Civil Procedure. However, the court also ordered that



the document be sealed pending the release of the reasons for the motion under the
Courts of Justice Act.

Solicitor-client privilege test

So the question was whether the document was subject to solicitor-client privilege. In
order to establish privilege over Skakie’s email message, Atlas had to show that the
message:

1. Was a communication between a solicitor and a client;

2. Entailed the seeking or giving of legal advice; and

3. Was intended to be confidential between the parties

The court found that Atlas could not show the communication entailed the seeking or
giving of legal advice. The message included no explicit request for legal advice—and no
actual legal advice—from Jeffery, and there was no direct evidence of Skakie’s
intentions.

In fact, Atlas neglected to provide an affidavit from Skakie himself, offering instead only
hearsay evidence from VanLeemput on the HR manager’s intentions. Moreover, the
employer failed to offer any reasons for not producing a statement from Skakie. The
court was unimpressed and placed little weight on VanLeemput’s evidence.

As a result, the court found:

“the most reasonable inference is that Skaki
providing hs unbiased opinion to Harrison, not for the purpose of providing Jeffery with
information upon which Jeffery’'s | egal advic

In other words, just because Jeffery was hired to provide legal advice and copied on an
email pertaining to the investigation, this did not mean that the email message in question
was made for the purpose of obtaining legal advice.

Given the circumstances and the quality of the evidence, in addition to the contents of the
email, it was clear that there was not enough evidence to establish solicitor-client
privilege over the message.

As a result, the motion to produce the email was granted and Atlas had to pay costs of the
motion.

What can be taken from this case?

As can be seen, copying a lawyer on an email does not automatically make that
communication privileged.

Sometimes certain documents that could be used in a wrongful dismissal action are
documents that one party does not want to disclose. In order to show solicitor-client
privilege to prevent a document from being shown, a party must meet the three-part test
outlined above. This means, the intention of the communication matters, and that
intention must be to seek or receive legal advice, not just to inform. If the party cannot
meet this test, that document will have to be disclosed.



Canada Revenue Agency loses 7-year-
long battle over employee’s day off

The Canada Revenue Agency has lost a significant court battle over one
day of paid leave to an employee.

Donovan Vincent, Toronto Star, May 28, 2015

After seven years, a labour grievance and a court battle that went up to the Federal Court
of Appeal, a Canada Revenue Agency employee has finally won her bid for a paid day of
personal leave.

The appeal court ruled earlier this month in favour of auditor Stephanie Delios and her
union’s interpretation of a provision in its collective agreement with the CRA.

The case began when Delios took a day of paid leave in January 2008 while a member of
one union. A few months later, after the revenue agency promoted her to a new job, she
sought another leave day as a member of the different union she was switched to.

The two unions are the 170,000-member Public Service Alliance of Canada (PSAC), and
the Professional Institute of the Public Service of Canada, (PIPSC), which has over
57,000 members.

Each has separate labour contracts with the revenue agency, and each contract allows for
one personal leave day per fiscal year — a total of 7.5 hours in addition to regular
vacation and sick time.

Delios and her new union PIPSC took the position that as soon as a worker changes
unions and, therefore, contracts they’re entitled to a leave day again.

The CRA disagreed, arguing the leave was CRA-wide, and one-time only per year per
employee — not per contract.

Delios’ manager refused the leave request. Delios later grieved that refusal.
The matter landed before labour adjudicator David P. Olsen, who in his Nov. 1, 2013

decision upheld Delios’ grievance, accepted her interpretation of the leave day provision
and awarded her a day’s pay.



Olsen said the provision applies to all employees covered by the contract, and the fact
Delios benefited from a similar type of leave under another collective agreement was of
no material relevance.

Olsen said accepting the CRA’s position in the matter amounted to “reading in’’
restrictions to the contract’s personal leave rules.

Any perceived unfairness or inequity resulting from the way the provision is applied
should be resolved at the bargaining table, the adjudicator found.

The Attorney General of Canada applied to the Federal Court for a judicial review of that
ruling. And in a Nov. 5, 2014 judgment Justice Henry Brown found the adjudicator’s
decision unreasonable because it would bring significant additional costs for the
government.

Brown quashed Olsen’s ruling and remitted the case for another adjudicator to hear.

Brown found among other things that the adjudicator “failed to apply the plain and
obvious meaning’’ of the leave provision in the contract.

Also as part of its submissions to the Federal Court, Ottawa provided fresh new details
arguing “financial hardship’> — an impact analysis that said the consequences of Olsen’s
ruling would be about $1 million a year, evidence that Brown allowed in and later relied
on in his decision.

Every year the CRA experiences about 5,000 temporary and permanent staff movements
in either direction between the PSAC and PIPSC unions. The average salary for PIPSC
employees is $327.71 a day, and $262.54 a day for PSAC employees, Brown noted in his
ruling.

But in a unanimous decision that also sends a signal about how decisions of expert panels
such as labour adjudicators should be weighed, Federal Court of Appeal Justices David
Stratas, Andre Scott and Richard Boivin restored Olsen’s order, finding it, “acceptable,”’
“defensible’’ and “reasonable.’’

In its 3-0 ruling written by Stratas, the appeal court found that as reviewing judges, their
job is not to develop their own view of the case, but apply legal standards.

And the appeal court agreed it’s not for the adjudicator to modify the text of collective
agreements to deal with matters that seem unfair or inequitable to either side — that’s for
subsequent rounds of collective bargaining.

The appeal panel found the PIPSC agreement doesn’t explicitly address the situation of
employees who transfer from union one to another.

As for the fresh evidence regarding the $1 million financial impact study, the appeal
court ruled the details inadmissible because they weren’t presented to the adjudicator, and
aren’t “general background’’ details permitted in the court’s review process.



Patrizia Campanella, the lawyer representing PIPSC at the Federal Court hearings, (she
wasn’t counsel at the appeal) said Thursday the leave day issue is an ongoing one at the
CRA, adding a few grievances were on hold pending the outcome of Delios’ case.

For entitlements such as leave to get married, there’s specific language in the contract
saying it’s one-time, company-wide, per employee.

But not so with the leave day, Campanella said.

“It’s important to protect the gains we made in our collective agreements. I would say
that public servants have been under attack, especially with the current government. We
need to stand strong by gains we’ve made over the years, and can’t let that go,”” the
lawyer added.

“A judicial review isn’t an appeal, not rehearing a case the way you want. If a tribunal
decision was acceptable and defensible based on the facts, it shouldn’t be tampered
with,”” Campanella said.

Delios did not reply to the newspaper’s request for a reaction to the appeal court ruling,
and her reasons for seeking the leave days.

It’s unclear if Ottawa will appeal.
Treasury Board of Canada spokesperson Lisa Murphy said it’s premature to comment at

this time on the appeal court ruling, adding “we are reviewing the decision carefully with
the Canada Revenue Agency to determine our next steps.”
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Review anti-terror bill in five years,
Senate committee recommends

Daniel LeBlanc, The Globe and Mail, May 28, 2015

A Senate committee is offering to conduct a review of Canada’s new anti-terrorism
powers five years after Parliament adopts Bill C-51, and is calling on the government to
quickly adopt new measures to fight terrorism and improve its existing counterterrorism
operations.

The committee on national security and defence has voted in favour of the legislation, but
it is also calling on the government to consider the advice of some of the bill’s critics,
including former Supreme Court judge John Major and academic Craig Forcese, to
improve its anti-terrorism framework.



Conservative Senator Daniel Lang, who is the chair of the committee, said it would be
impractical to impose a sunset clause on some of the elements in the legislation that
would nullify the measures unless they were specifically reapproved by Parliament. The
best solution, he said, is for the Senate to give itself a mandate to look back at the
legislation within five years of its adoption.

Mr. Lang said the legislation will have practical consequences, and the Senate offers a
“non-partisan” forum to analyze whether the legislation has lived up to its promises.

“The decision by the committee to unanimously adopt observations on the bill, as well as
its commitment to review it within five years of Bill C-51 receiving royal assent, speaks
to the quality of work done by the Senate,” he said.

The legislation has faced a barrage of criticism since it was introduced in January by the
government in response to terrorist attacks in Ottawa and St-Jean-sur-Richelieu that
targeted soldiers and Parliament.

Bill C-51 would beef up the powers of the Canadian Security Intelligence Service,
criminalize the promotion of terrorism and provide the RCMP with new powers of
preventive arrest. The bill also eases the transfer of information between some federal
agencies and criminalizes promotion of a terrorist attack.

But critics have charged that it goes too far and risks ensnaring environmentalists and
aboriginal people in the fight against terrorism.

The bill will now head for third reading in the Senate. The next step will be obtaining
royal assent, which is expected to happen before the dissolution of Parliament in June
ahead of the Oct. 19 general election.

The Senate committee on national security and defence was convinced by a recent
appearance from Public Safety Minister Steven Blaney that some of the concerns raised
by witnesses at the committee would be addressed by the government.

In particular, Mr. Blaney said he would ensure that whenever CSIS obtains a warrant to
disrupt potential terrorist activities, the agency would report on the matter to its
watchdog, the Security Intelligence Review Committee.

He also said the agencies that will benefit from new powers under C-51 will complete a
“privacy impact assessment” to ensure that the rights of Canadians are protected.

The Senate committee feels that the government needs to take additional steps in the fight
against terrorism. In particular, it called on the government to create a team of expert
lawyers to prosecute terrorism cases. In addition, the committee said some judges should
receive specialized training in the field to hear these cases.

The committee also called on the government to criminalize membership in a terrorist
entity.
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Victim fines spur break between lower
and higher courts

Sean Fine, The Globe and Mail, May 26, 2015

Some Ontario judges are ordering impoverished offenders to pay as little as 30 cents to a
victims’ fund, despite a higher court’s ruling that a mandatory penalty of $100 for minor
crimes, and $200 for serious crimes, is constitutional.

The unusual discord between judges represents the deepening of a judicial rebellion
against the Conservative government over a financial penalty used to raise money for
victim services. The government made an existing “victim surcharge” mandatory for all
convicted offenders, and doubled it, in the fall of 2013. The Conservatives say they are
rebalancing the justice system, giving power to victims and taking power from criminals.

Almost immediately, judges in several provinces took to evading the law in various ways
rather than impose the penalty on impoverished offenders; some are still doing so. But in
Ontario, a lower court is now at odds with a higher court. Judges are duty-bound to
follow the precedents set by higher-court judges.

Last month, Justice Bruce Glass of the Ontario Superior Court in Cobourg, Ont., ruled
that the mandatory victim surcharge is “a far cry from being grossly disproportionate,”
since the prosecution said it would give the four offenders in the case, who included a
blind, mentally ill, alcoholic woman living on $831 a month, two years to pay; $300 in
charges amounts to $2.88 a week over two years, he noted.

But judges on lower courts are refusing to order the surcharge. This month, Provincial
Court Justice Colin Westman, who sits in Kitchener, Ont., convicted an offender of four
minor crimes, and fined him $1 per count, resulting in a surcharge of 30 cents on each
one. The law allows judges to order a fine instead of the $100 or $200 penalty; the victim
surcharge then becomes 30 per cent of the fine.

In an interview this month, Justice Westman said he was not trying to show disrespect to
anyone in ordering such a small fine. Instead, he cited a comment from an Ontario
prosecutor reported in a case known as R v. Michael last year that judges have the right to
order nominal fines, if they think the $100 or $200 surcharge would be disproportionate.

“Initially I thought it was a way of dissing the system, but I feel comfortable now in
certain circumstances,” Justice Westman said.

Last year, speaking to The Globe and Mail, he described the surcharge as a “tax on
broken souls.” On Friday, he was touched when the man he fined $1 promised to pay.



“This fellow said to me, ‘Okay, sir, I will do my best to pay it.” You bring it down to a
level that is not inconsistent with their reality — it was just interesting, his reaction.” He
said he could not remember what the man was convicted of, but often he sees “breaches
of probation and breaches of recognizance, failure to appear for identification. A lot of
this stuff doesn’t have victims. The only victims are themselves.”

Two other Ontario Court judges, who asked not to be identified, said in interviews that
they, too, are giving nominal fines. “Hell, if Parliament had wanted to remove our
discretion entirely, they would have taken away the 30-per-cent” rule, one judge said.
“Sentencing is supposed to be individual,” another said.

University of Ottawa law professor Carissima Mathen said in an e-mail that these
judges’s use of the nominal fines “doesn’t count as outright disobedience. Maybe
chutzpah.”

Another sign of the unusual discord between levels of court can be found in a ruling by
Justice David Paciocco of the Ontario Court of Justice in Ottawa. A former law professor
at the University of Ottawa, and author of several books on criminal law, he had ruled the
victim surcharge to be cruel and unusual punishment, and therefore unconstitutional, in R
v. Michael. (Shaun Michael was a homeless Inuit man living on $250 a month, and facing
$900 in surcharges for resisting a police officer’s attempt to apprehend him when he was
grossly intoxicated.)

After Justice Glass’s ruling, Justice Paciocco said he was now duty-bound to levy the
surcharge. He stressed, however, that he did so because of the conventions of precedent,
not because of Justice Glass’s reasoning. In a case called R v. Eckstein, he offered 13
detailed criticisms of Justice Glass’s ruling, unusual in that Justice Glass sits on a higher
level of court.

“They are often aboriginal offenders who have often accumulated numerous convictions
for minor offences, and quickly accumulate victim surcharges in the thousands of
dollars,” Justice Paciocco said.

Justice Westman expressed great admiration for Justice Paciocco and his ruling in the
Michael case. “He’s just a scholar, a principled individual. You can be proud of the
justice system when you see those kinds of judgments.” Of Justice Glass’s ruling, he said,
“I’'m disappointed but he did what he thought was right. He did it the way he did it and
I’ll leave it at that. ”

Ontario prosecutors had appealed Justice Paciocco’s ruling in the Michael case, but
dropped their appeal as soon as Justice Glass made his ruling. Toronto lawyer Daniel
Santoro is now asking the Ontario Court of Appeal to hear an appeal of Justice Glass’s
ruling in the Tinker case. And several judges at a conference in Niagara-on-the-Lake last
week said they will continue giving nominal fines until the appeal court rules on the
Tinker case.



Justice Minister Peter MacKay said in an e-mail that the government remains “committed
to ensuring criminals are held fully accountable for their actions and that the safety and
security of law-abiding Canadians and victims come first in Canada’s justice system.”

LeDroit

Les libéraux promettent de démuseler
les chercheurs fédéraux

Paul Gaboury, Le Droit, le 27 mai 2015

Les libéraux s'engagent a mettre fin au musellement des chercheurs fédéraux et proposent
la création d'un poste de directeur scientifique responsable d'un portail d'information sur
la recherche gouvernementale.

Astronaute et ex-dirigeant de I'Agence spatiale canadienne, le député libéral Marc
Garneau a indiqué que le musellement des scientifiques est «inacceptable» puisqu'il
empéche que les résultats des recherches au sein du gouvernement fédéral soient dévoilés
«de maniére objective» par les scientifiques, sans intervention politique.

«Si une nouvelle (scientifique) est mauvaise, il faut quand méme la publier, car elle nous
aide a prendre les bonnes décisions», a expliqué le député Garneau.

Selon lui, le musellement a commencé lorsque le gouvernement conservateur de Stephen
Harper a vu dans les changements climatiques un «complot social», sans vraiment
expliquer qui était responsable, a souligné le député Garneau.

Son collégue, le député Ted Hsu, a expliqué que les libéraux prenaient I'engagement de
rétablir une relation respectueuse avec les scientifiques.

«Le directeur scientifique donnera des conseils au premier ministre et au cabinet, et
s'assurera que la science gouvernementale est accessible, que les scientifiques sont en
mesure de parler librement de leurs recherches», a expliqué le député Hsu.

«Climat de peur»

La députée Kirsty Duncan a rappelé qu'un «climat de peur» empéche désormais les
scientifiques de communiquer les résultats de leurs recherches, car ils craignent de perdre
leur emploi. «Plusieurs scientifiques canadiens ont décidé de quitter le pays pour ces
raisons», a expliqué la députée Duncan.

La semaine derniére, plusieurs manifestations ont eu lieu a travers le pays pour dénoncer
le musellement des scientifiques fédéraux, une initiative de I'Institut professionnel de la
fonction publique. Ce syndicat veut inclure des clauses sur I'intégrité scientifique dans les



conventions collectives de ses membres dans le cadre de la présente ronde de
négociations avec le gouvernement.

Le ministre d'Etat aux Sciences et technologie, Ed Holder, a réfuté les allégations a
I'égard du musellement des scientifiques fédéraux et a défendu le bilan du gouvernement
conservateur en rappelant les investissements faits depuis 2006 dans le domaine
scientifique y compris l'infrastructure de recherche, et I'innovation en entreprise.
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Editorial: When it comes to ‘victim surcharges’ let
judges judge

The Globe and Mail Editorial, May, 26 2015

Want to know what’s wrong with the so-called victim surcharge that Conservative
government two years ago made mandatory for anyone convicted of an offence? All you
have to do is turn to the judgment of Justice David Paciocco of the Ontario Court of
Justice, in a case called R. v. Michael. The facts are all there, in the very first paragraph
of the 2014 decision.

| convicted Mr. Shaun Michael, an alcoholic and drug-addicted 26-year-old Inuit street
person, of nine separate offences, occurring on three occasions. All offences share the
same pattern. Mr. Michael becomes grossly intoxicated. He then becomes a nuisance.
When he is approached he lashes out, committing minor assaults or damage to property.
Since he is perpetually on court-imposed conditions when he does these things he
commits breaches of court orders, compounding the charges. Mr. Michael faces a victim
surcharge of $900 as a result of these nine offences, a supplemental punishment over and
above other punishments | imposed to address the goals of sentencing. The surcharge is
currently well beyond Mr. Michael’s means. Mr. Michael is unemployed and is
temporarily residing with his aunt when not on the street or in the shelter. He is on social
assistance, receiving a street allowance of $250 per month. He argues... that imposing
these surcharges on him is unconstitutional.

In 1989, the federal government created the Federal Victim Surcharge. Anyone convicted
of a crime would pay a fee of at least $35, to fund compensation for victims of crime and
victim services.

Judges were given broad discretion to exempt poor and destitute offenders — and they
used it. A Department of Justice study found that, between 2003 and 2007, 73 per cent of
offenders in Saskatchewan had their surcharge waived.

Maybe this number was too high. Or maybe it was so high because so many of those who
come before the courts are beset by drugs, alcohol or mental illness and, like Mr.



Michael, are in no position to pay. They are deeply troubled people, not criminal
masterminds.

In any case, two years ago the Conservative government increased the surcharge — and
made it mandatory. It is now $100 per minor Criminal Code offence, and $200 for more
serious offences.

There is no exemption. But there is a loophole. Judges are allowed to set the victim
surcharge at 30 per cent of any other fine they impose. As a result, there have been cases
where a judge, faced with a destitute offender, levied a fine of $1 — resulting in a 30 per
cent surcharge of just 30 cents, rather than the mandatory $100 or $200. A measure
intended to allow supersized surcharges is being used to minimize them.

Judge Paciocco, for his part, simply found the law’s inflexibility unconstitutional.
Another, higher court in Ontario said otherwise. Higher courts, perhaps even the Supreme
Court, may eventually have to weigh in.

A better solution would be for Parliament to rewrite the law. It’s perfectly acceptable to
impose a small, additional fee on lawbreakers, to help fund victims’ services. But give
judges back the discretion they used to have, to exempt offenders like Mr. Michael. Let
judges do what they were hired to do: Use judgment.
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Editorial: An outrageous act of contempt

By Glenn Kauth, Law Times editorial, May 25, 2015

While the government of Prime Minister Stephen Harper has done many things to show
contempt of democratic processes over the years, it has outdone itself with outrageous
provisions related to the long-gun registry in its budget implementation bill.

The government had every right to end the long-gun registry in 2012 and, given the years
of discord between rural and urban Canadians over the issue, it was probably better to let
it go. But the government has gone too far with the insertion of changes to the Ending the
Long-gun Registry Act to oust the application of the Access to Information Act
retroactive to Oct. 25, 2011, into bill C-59 that implements the 2015 budget.

Information commissioner Suzanne Legault has sounded the alarm about the bill C-59
provisions in light of a long-running investigation into the RCMP’s actions in response to
a request under the Access to Information Act for records from the long-gun registry. The
request dates to March 27, 2012, just before the Ending the Long-gun Registry Act came
into force the following month. While the RCMP did turn over some records, Legault
found it didn’t disclose all of the information it should have. But in the meantime, the



police force destroyed all electronic records of non-restricted firearms — with the
exception of those belonging to Quebec residents — in October 2012. In doing so, the
RCMP violated the requester’s right of access under the Access to Information Act,
Legault found.

After years of wrangling over the issue, Legault referred the matter to the federal attorney
general on March 26, 2015, for possible obstruction of the right of access under the
Access to Information Act. While she received no response, the government went ahead
with bill C-59 that provides for the retroactive changes to when it first introduced the
Ending the Long-gun Registry Act to Parliament in October 2011. The bill also bars any

proceedings against the Crown for the destruction of the records on or after April 5, 2012.

In effect, the government is attempting to go back in time to erase the legal obligations
that existed at the time of the information request. Its actions are an outrage that
Canadians should hold it accountable for when the election campaign begins later this
year.
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#Proceedwithcaution says report on
judges and social media

By Shannon Kari, Legal Feeds Blog, Canadian Lawyer, May 29, 2015

A report issued by the Canadian Centre for Court Technology is not surprisingly, urging
judicial officers “to use social media with caution” and calling for more detailed policies
and formal codes of conduct in this area.

The discussion paper released May 28 is the latest publication on courts and technology
to be issued by the non-profit organization. In 2012, it produced guidelines on the use of
electronic devices in the courts.

This time, a working group of nearly 20 participants, from a wide cross-section of justice
participants examined the implications of judicial officers —- judges and tribunal
members — using social media.

Ontario Superior Court Justice Frances Kiteley says there is a need for more discussion
about the use of social media and the implication, both within the judiciary and for
members of administrative tribunals.



“The world we are judging in, is overwhelmingly one in which everyone is using social
media,” says Kiteley, co-chairwoman of the court technology organization. “It is not like
we are in a silo, all by ourselves.”

A survey on social media was distributed and nearly 700 judicial officers in Canada
responded. About half of the responses came from judges at the superior or provincial
court level. More than half of those who replied are based in Ontario or Quebec. No one
from the Yukon responded.

Nearly half of the judicial officers who completed the survey said they visit or contribute
to social media sites, such as Facebook, Twitter, or blogs, “in a personal or professional
capacity, to some small extent,” says the discussion paper.

That figure is less than the general population. A Forum Research survey from January of
this year showed 18.5 million Canadians are on Facebook and 47 per cent of survey
respondents use Facebook more than once each day. Less than one-in-four judicial
officers reported using the social network at least once a month, according to the CCCT
data.

The main reason for visiting or contributing to social media was to follow or send
messages to contacts. Nearly 20 per cent of the CCCT survey respondents said they used
social media to share “online multimedia content” that is personal.

The discussion paper also highlights examples where the use of social media in a
professional or personal setting, has caused issues for judicial officers.

A Quebec judge declined to recuse herself from a multi-defendant drug trial after defence
lawyers pointed out that many of her “friends” on her Facebook page were Crown
attorneys. A provincial court judge in Ontario retired and apologized before a disciplinary
hearing that stemmed from comments she made on Facebook about two other judges.

And recently, a criminal conviction was overturned on appeal, because a provincial court
judge in Ontario independently used Google street view to test the credibility of the
accused.

When acting in the capacity of a judicial officer in a trial or a tribunal hearing, the same
ethical principles apply, regardless of whether information is found in a book or on social
media, says Kiteley. It is less clear what “the line” is, when it is the use of social media in
one’s personal life.

“Part of what the report is about, is to spur discussion on where the line might be,” she
adds.

In a profession where “reputation is everything” it is important for judicial officers to be
fully informed about the potential impact of social media use, says Lisa Taylor, a member
of the working group.

Even sharing family information and photos on sites such as Facebook, should be done
carefully, says Taylor, a lawyer and journalism professor at Ryerson University in



Toronto. She also urges more discussion among judges and tribunal members about
social media, with the aim of developing basic policies and education in this area.

“Your digital profile is so easily accessible,” says Taylor.

As well, it is very difficult to remove information, once it has been posted. “The Internet
never forgets,” she warns.
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Speculation increasing that 2015
election writ will be dropped in August

Opposition MPs say they have heard speculation about a possible
Conservative plan to begin the election period perhaps as early as Aug. 5
after the Finance Canada ads on the universal child care benefits end.

Tim Naumetz, The Hill Times, May 26, 2015

The growing stack of leader debates for the October election, combined with the timing
of Finance Canada ads that are still touting billions of dollars in tax breaks and higher
child allowance benefits this year, have opposition MPs speculating the Conservative
government may kick off the official federal election campaign earlier than anticipated.

NDP and Liberal MPs said they have heard speculation about a possible Conservative
plan to begin the election period perhaps as early as August after the Finance Canada ads
end.

“They are in the best position to run a long campaign. Their war chest is bursting at the
seams,” NDP MP Pat Martin (Winnipeg Centre, Man.) told The Hill Times. “It wouldn't
surprise me one bit if the Conservatives foisted a 90-day writ period on us. Let’s face it,
the election period has already begun for all intents and purposes. ... It could well be they
intend to campaign on the taxpayer's expense until midsummer, then drop the writ and
spend their own war chest for three months.”

Liberal MP David McGuinty (Ottawa South, Ont.)—pointing out that the benefits of an
extended writ period following the Conservative amendments to Canada Elections Act
provisions on election expense limits—said he also has been asked about the possibility
of a longer campaign.



Based on projections from the 2011 election expense limits, the party spending limit for a
minimum 37-day campaign on Oct. 19, 2015, would be roughly $22-million for parties
that run candidates in all 338 ridings.

A decision to issue election writs at the end of August rather than in mid-September
would give parties with the means the ability to spend at least $8-million more during the
writ period for this election for which expenses would qualify for a 50 per cent
reimbursement from Elections Canada.

The opportunity for higher reimbursements to accompany higher election expenses that
would result from a longer campaign stems from Conservative changes to federal election
law—automatic and pro-rated increases to party and candidate spending limits should a
federal election writ period be longer than the minimum 37 days required under the
Canada Elections Act.

Campaign advertising prior to the election period would not qualify for the
reimbursement from taxpayers, but would follow closely on the heels of a multi-million-
dollar ad campaign the Finance Department placed, with the direct approval of Prime
Minister Stephen Harper (Calgary Southwest, Alta.) and his Cabinet, to run from May 4
until Sunday, Aug. 4.

The advertising, which focuses on benefits and tax breaks Finance Canada told The Hill
Times last week will give a typical two-income family of four tax relief and child
benefits of “up to $6,600 in 2015,” coincidentally is also being aired during three federal
byelections the government launched on May 3, to be held Oct. 19.

Although Government of Canada Communications Policy prohibits all but essential
departmental advertisements during the general election, the prohibition does not apply to
byelections.

The election expense limit for byelection candidates in Peterborough, Ont., is $508,682;
$467,778 in Ottawa West-Nepean, Ont., and $446,064 in Sudbury, Ont. The expense
limit for parties who have candidates in each of the three byelections is a total of $1.14-
million, which can be spread among the three electoral districts or spent in only one or
two.

The unprecedented number of leader debates for a federal general election in Canada—
now a total of eight including five the Conservative Party has said Mr. Harper will attend,
two sponsored by CBC, Radio-Canada, CTV and Global which Mr. Harper will not
attend and another hosted by a women’s group that NDP Leader Tom Mulcair
(Outremont, Que.) has agreed to attend—would guarantee a debate every week,
sometimes perhaps two or three, during a normal five-week campaign.

One of the debates being proposed by Rogers Communications, hosted by its Maclean’s,
would be prior to the start of the election writ period, normally termed as the campaign
period.

A further consideration for the opposition parties as they try to scrutinize government
motives is the fact that more than $3-billion in the enhanced child allowance payments



will go out to all families on July 20, in the middle of the Finance Canada ads and only
weeks before even the normal start of a 37-day writ period and campaign for the Oct. 19
voting day.

The Conservative Party raised $22-million in tax-deductible contributions in 2014,

compared to $17-million raised by the Liberal Party and the $9.5-million raised by the
NDP.

Students, temporary workers hired to
help overloaded access-to-info offices

Ottawa is using summer students and temps to review sensitive
documents requested under access to information law.

Alex Boutilier, Toronto Star, May 26, 2015

OTTAWA—The federal government is using students and temp workers to bolster
overwhelmed access to information offices, the Star has learned.

Departments struggling to deal with “surges” in the number of access to information
requests are bringing in outside help to deal with the resulting backlog, internal Treasury
Board documents show.

The situation is the result of a “critical shortage” of access to information (ATIP)
analysts, according to one ATIP director, leading to “hundreds of casual workers that
move from ATIP (office) to ATIP office.”

“On the note of (the) critical shortage of ATIP analysts, most ATIP offices cannot staff
their vacant positions, which only exacerbates the influx situation,” wrote Monique
McCulloch, the access to information director at Shared Services Canada. “The
community needs to come together to administer a huge recruitment and development
process . . . to rebuild the permanent capacity within the federal ATIP community.”

At least one department — Aboriginal Affairs and Northern Develop Canada — has been
farming out access to information duties to students on work terms.

An official with that department confirmed to the Star that they still use students for
access to information work, but directed other questions to Aboriginal Affairs’ public
relations department.

The Star requested an interview with Treasury Board officials for this story. In response,
the department sent a prepared statement that said employing students in ATIP offices
was above board.



“Analyzing requests and reviewing information to be released requires training and
experience; however it is possible that a student or temporary worker could obtain those
qualifications,” spokesperson Lisa Murphy said in an email.

“Public service managers make final decisions about what information is to be released.”
Treasury Board has long sought a strategy for dealing with so-called surges in access to
information requests. When major events occur — such as the Oct. 22 shooting on
Parliament Hill, or the Lac-Mégantic disaster — departments can be inundated with
access requests.

The documents, obtained under access to information law by the NDP, suggest surges
typically start with journalists. After an initial wave of media requests, departments
frequently receive more requests from businesses and the public.

Charlie Angus, the New Democrats’ ethics critic, accused the Conservative government
of not putting sufficient resources in the access to information regime.

“That is a ridiculous situation,” Angus said in an interview on Monday.

“We’re talking about documents, if they’re redacted or refused, (that) really obstruct
Canadians’ right to know. You need people with expertise in the law and the obligations
to protect privacy, but also the obligation to disclose (information). That’s something you

In an April 2014 letter to Treasury Board President Tony Clement, Information
Commissioner Suzanne Legault recommended creating an “emergency response team” of
seasoned ATIP officers to assist departments experiencing surges, and to create pre-
qualified “pools” of analysts that understaffed departments can draw from.

Treasury Board said they’re still studying how best to deal with surges, and is committed
to improving the access to information system.

THE ISSUE BY THE NUMBERS

55,145 — Information Commissioner Suzanne Legault reported a 28-per-cent-increase in
access to information requests in 2012-13, up to 55,145 requests filed that year.
Complaints to the watchdog’s office about the government’s handling of requests also
increased by 30 per cent that year.

7,000 — The Canadian Border Services Agency saw a surge of 7,000 new access to
information requests between June and September 2012, all related to a new
questionnaire developed by Citizenship and Immigration Canada that required travel info
from CBSA. The questionnaire was put in place “unbeknownst” to the border agency,
and resulted in a number of in-person visits from people seeking their information.

135 — Parks Canada received 135 requests from one person for more than 15 years
worth of records. The request was called a “vexatious” “fishing expedition” that



significantly gummed up the agency’s access to information process. The requester
ultimately abandoned their request.

1983 —Canada’s access to information laws were put in place in 1983. Despite repeated
calls from the information commissioner, researchers, and advocates, the legislation has
never been substantially changed. Treasury Board President Tony Clement told the Star
he believes the legislation needs a “meaningful” review, but there’s no time before the
2015 election.
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Essential Services and the Right to Strike

By Matt Gordon, Law Now website, May 7, 2015

On January 30, 2015, the Supreme Court of Canada decided Saskatchewan Federation of
Labour v Saskatchewan (“SFL”). In a 5-2 decision, the Court determined that the Public
Service Essential Services Act (“PSESA”), in restricting certain public sector workers’
rights to strike, violated freedom of association rights under section 2(d) of the Canadian
Charter of Rights and Freedoms (“Charter”). Another piece of impugned legislation, the
Trade Union Amendment Act (“TUAA”), which focuses on the union certification
process and employer-employee communications, was found to be in accordance with the
Charter.

The Supreme Court grappled with a central question that occupied most of the decision,
both for the majority and dissent: does restriction on the right to strike violate s 2(d) of
the Charter, and why? This is a tough decision because it engages two contrasting
Canadian values: the necessity for Canadians to have essential services like police
officers and firefighters available at a moment’s notice, and the importance of employee
voice in the workplace.

The extent of s 2(d) on labour relations has a tumultuous recent history, having been
considered twice earlier by the Supreme Court since 2007. The Supreme Court’s decision
in SFL demonstrates the difficulty associated with the application of Canada’s highest
law to conditions of employment. There are still questions left unanswered which will
likely be the impetus for upcoming litigation.

Background

SFL dates back to 2007, when Saskatchewan’s provincial government passed these two
statutes. Both came into force on May 14, 2008. The Saskatchewan Federation of Labour



and other unions challenged the constitutionality of PSESA and TUAA on the basis that
they interfered with their right to freedom of association under s 2(d) of the Charter. The
right to collective bargaining rooted in good faith negotiation was confirmed in 2007 in
the BC Health Services case. By the time SFL went to trial in 2012, the Supreme Court
had decided Ontario (Attorney General) v Fraser (“Fraser”). In Fraser, the Court clarified
the rights accorded in BC Health Services through the determination that workers do not
have the right to a particular type of collective bargaining or substantive outcome but still
have the right to a good faith bargaining process of some kind.

The Saskatchewan Court of Queen’s Bench allowed the unions’ action with respect to
PSESA but not with respect to TUAA. The Saskatchewan Court of Appeal, in a 3-0
decision, allowed the government’s appeal but not the union’s, declaring both PSESA
and TUAA constitutional. At no point did any court consider TUAA’s certification
process modification or newfound ability for employers to communicate “facts or
opinions” to unionized workers to run afoul of freedom of association.

The SCC’s Decision in SFL

Justice Abella, writing for the majority, identified four key areas in which PSESA was
either vague, overbroad, or invalid procedurally:
e an unclear definition of “essential services”, determined unilaterally by the
government;
e an overly broad definition of “public employer”, encapsulating any of the various
Government of Saskatchewan agencies;
e no recourse for the Saskatchewan Labour Relations Board to review these
definitions; and
e no explicitly stated alternative to the prohibited right to strike, such as a dispute
resolution mechanism like arbitration.

She also delivered more philosophical reasons for the Court’s ultimate decision to
enshrine the right to strike in the Charter:

e |t is consistent with an overarching trend in the courts leaning more toward
workers’ rights ever since Reference Re Alberta Public Sector Employee
Relations Act (“Re PSERA”), which SFL mostly overturned,;

e Itis consistent with moderation of the employer-employee imbalance in Canadian
labour relations; and

e [t is consistent with Canada’s international obligations, as well as the laws and
constitutions of like-minded industrialized countries worldwide.

The majority’s arguments are best summarized in this one sentence: “The right to strike is
not merely derivative of collective bargaining, it is an indispensable component of that
right. It seems to me to be the time to give this conclusion constitutional benediction.”

The dissent, written by Justices Rothstein and Wagner, affirmed Re PSERA while putting
SFL into a more procedural context. Their crucial points were that enshrining the right to
strike in the Charter:
e ignores the Supreme Court’s statement in RWDSU v Pepsi-Cola Beverages
Canada (West) Ltd that courts should leave “delicate or political” labour relations
questions to the legislatures;



e extends the wording of s 2(d) of the Charter far past its limited “freedom of
association”, especially in light of the absence of a codified right to strike in that
section;

e departs from the BC Health Services and Fraser decisions insofar as adds striking
to the collective bargaining process where it was not there before; and

e places too high a value on unclear international and irrelevant comparative law in
shaping Canadian law.

These two intractably opposed positions are grounded in the constant struggle between
employer and employee, judiciary and legislature, and precedent and evolving law.

Although SFL raises many questions in the areas of labour relations, constitutional and
international law, as well as statutory interpretation and public policy, one of the labour
relations questions looms large: Did the Supreme Court have to enshrine the right to
strike in the Charter in order to acknowledge workers’ rights in Canadian society?

Arguably, the majority could have simply created a “strike or explain” doctrine in which
any statute removing the right to strike for essential services employees must comply
with certain criteria already set out in the majority’s decision. Rather than say that such a
statute presumptively violates s 2(d) of the Charter, placing the burden entirely on the
government, the Court could have set out that such a statute without a dispute resolution
mechanism or labour board oversight violates s 2(d). PSESA still would have been struck
down, accomplishing the result of the day, but the decision would not overtly question
the constitutionality of other, more balanced essential services statutes. An example is
Ontario’s Crown Employees Collective Bargaining Act, 1993, which contains a limited
right to strike, detailed essential services definitions and a labour relations board section,
but is not used as a comparison by either the majority or the dissent in SFL. Put simply,
rather than guarantee the presumptive right to strike, the majority could simply have
guaranteed the availability of some form of dispute resolution. This is one of many
possible alternate routes to upholding Charter values.

The majority’s view, however, was that the right to strike holds a special place in labour
relations. In reaching this conclusion, the Court cited Mounted Police Association of
Ontario v Canada (Attorney General) in discussing statutes that “disrupt the balance
between employees and employer”. To the majority in SFL, in summary, “The right to
strike is essential to realizing these [Charter] values and objectives through a collective
bargaining process because it permits workers to withdraw their labour in concert when
collective bargaining reaches an impasse.” It is solely the removal of the ability to
withdraw services that factors into their s 2(d) analysis.

What Now?

This past January, the majority of the Supreme Court came through with an emphatic
decision that the workers’ right to strike is a fundamental Canadian value. Beyond
labelling PSESA an unclear statute that does not properly explain how it plans to honour
Charter rights, the majority also discussed Canada’s evolving domestic and international
obligations. The dissent was wary of expanding a bedrock document like the Charter past
its original wording, and was also concerned with moving too much power from the



legislatures to the judiciary. The swath of recent case law on the subject indicates that
SFL may not be the last time the Supreme Court hears this sort of issue.

There will doubtless be future litigation over the meaning of SFL and any legislative
exceptions to it. It may be dangerous to have, for example, healthcare workers engaging
in large-scale strike activity, as was the case in Saskatchewan in 2001. The balance
between essential services and the newly minted Charter right to strike presents more
questions that can be answered in a single decision.



