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Should prosecutors be able to run for
political office?
Yamri Taddese, Law Times, Monday April 13, 2015
An Ottawa federal prosecutor is seeking judicial review of a Public Service Commission
decision that bars her from running for political office.
Len MacKay was part of an earlier committee that made a recommendation that would
effectively grant prosecutors the right to run for office if they seek a leave of absence. Photo:
Association of Justice Counsel
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Emilie Taman now has the support of the Association of Justice Counsel in her challenge of the
decision. It cited the need for impartiality in precluding her from running in the upcoming federal
election. Sources say Taman is seeking the NDP nomination in Ottawa-Vanier.
Association president Len MacKay says the union’s concern is the commission’s decision could
set a precedent for a blanket ban on prosecutors who want to seek leaves of absence to pursue
politics.
“We have taken up this application on her behalf to help protect her individual rights and
freedoms, but of great concern to us as well is what precedent might be set by the process that
was followed in Ms. Taman’s case,” says MacKay.
“In particular, it would appear that senior management strongly recommended that the
prosecutor not be granted leave to run for office because of the impact on her impartiality.”
MacKay says Taman’s managers argued there was no way to protect the perception of Taman’s
impartiality given her position and job description.

According to the association, the government could use the same reasons to deny any federal
prosecutor the ability to run for office. The perception of impartiality is “a perfectly valid
concept,” says MacKay.
“The problem we have, though, is if you look at the [commission’s] decision and the way they
described the applicant’s duties, that description applies to virtually every prosecutor in the
county, both provincial and federal,” he says.
The concern, then, is the bigger picture, he adds.
“Our concern is that this would amount to a blanket prohibition on at least federal prosecutors.
We see it as a bigger battle as well.”
In her application for judicial review, Taman, a daughter of former Supreme Court of Canada
justice Louise Arbour, is seeking to set aside the commission’s decision and a declaration that it
violates the Constitution.
The commission “based its decision without regard for the material before it, by rendering a
decision without regard to the specific duties performed by the applicant; instead, the
[commission] based its decision on broad principles of prosecutorial discretion and the mandate
of the entire office of the director of public prosecutions,” the application says.
When reached via e-mail, Taman declined to comment on the matter.
MacKay says Taman’s job is to handle prosecutions and notes her duties are “relatively routine.”
However, there are cases where it would be legitimate to deny a federal prosecutor leave to run
for office, he says.
“I could probably put together a particular prosecutor job description where we would be
reluctant to perhaps take this battle on,” adds MacKay, noting that would include “politically
sensitive” jobs that involved dealing almost entirely with the Elections Act or the Lobbying Act.
In 2004, another public prosecutor, Maureen Harquail, challenged a decision by the commission
denying her leave to seek a nomination in that year’s federal election. By the time Federal Court
had dealt with the matter, however, the election had come and gone and the application was
moot. Still, the court found problems with how the commission had arrived at its decision.
The commission ended up granting Harquail leave to run in the subsequent election and she’s
again running as a Conservative candidate in Don Valley East in this fall’s federal vote.
“It’s a shame that 10 years later, we’re going through the same kind of arguments,” says
Harquail, who’s now general counsel at the Ontario Racing Commission.
“Frankly, that was one of the main reasons why I left the Department of Justice. I didn’t want to
go through this kind of battle every time I wanted to seek a nomination. I’ve been able to pursue

a political life working with the Ontario government and it’s been a much easier process,” she
adds.
Harquail says she understands the concept of impartiality but feels that principle should apply to
people holding more senior roles within the public prosecutor’s office instead of stopping “line
prosecutors” from putting their names on the ballot.
“I’m very passionate about the ability of a public servant to seek office and to serve the public in
another way,” she says. “To limit someone’s ability to put their name on a ballot, I mean that’s
what our country is made of. It’s democracy and to not be able to put your name on a ballot,
that’s a big problem for me.”
Harquail says her duties in 2005, when the commission granted her leave to seek office, were the
same as the work she was doing when it found otherwise a year earlier. Asked if she thinks her
Federal Court challenge of the first decision influenced the second outcome, she says, “Who
knows?”
In 1997, current Justice Minister Peter MacKay ran into the same hurdle when he sought leave
from his job as a Crown to pursue a Progressive Conservative nomination in Halifax.
After a rejection by the prosecution services in Halifax and his subsequent challenge of that
decision, the matter concluded in a settlement that permitted MacKay’s political pursuit and
promised a review of the statute.
Len MacKay, then a provincial prosecutor in Halifax, was part of the committee that reviewed
the legislation and made a recommendation that would effectively grant prosecutors the right to
run for office if they seek a leave of absence.

