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How do you reform Canada's criminal justice system? Canadian Justice Minister Jody WilsonRaybould and her provincial and territorial counterparts held an urgent meeting on April 28 to
discuss "priority responses to further reduce delays in the criminal justice system."
There was scant information available to the public about the meeting. It appears, however, that
there was no agreement on any substantive solutions. All we know is that several key areas face
some kind of revision. Mandatory minimums, the bail process, the reclassification of offences
and the administration of justice all seem to be on the table. Sadly, the reckless elimination of
preliminary inquiries is also still an option
Canada's Justice Minister Jody Wilson-Raybould, Feb, 22, 2016. (Photo: Chris Wattie/Reuters)
The ministers have gone so far, it seems, to label their efforts as "transformational" -- at least that
is how their objectives are described in the Canadian Intergovernmental Secretariat News
Release.
Indeed, depending on what is proposed, many of the prospective changes are necessary.
Necessary, but ultimately inadequate. Necessary but insufficient in resolving the inefficiency, the
delays and the inhumanity of our criminal justice system. Necessary, but not "transformational."
That is because what our criminal justice system needs is not mere fixes that further entrench the
status quo and the adversarial, punishment-oriented and individualistic process we have now, but
true transformational change. We need transformational change that will not only dramatically
reduce delays and backlogs in our criminal justice system, but will revolutionize it to make it
more meaningful to both victims and offenders.
The most imperative of these transformative options is the mainstream implementation of
restorative justice. Restorative justice is a process that brings together (in appropriate cases) the
offender, the victim and their supporters with highly trained and professional facilitators for one
or more meetings, usually conducted in a circle. During these encounters, the victims tell their
story, describe how the offence impacted them and seek answers from the offender. In turn, the
offender listens, and relates his or her own story. The focus is on "why" rather than on "who,"
and on healing rather than on punishment. The group often works together to find a resolution,
not a punishment.

By and large, restorative justice works. There is plenty of proof, including in Public Safety
Canada's own records, that restorative justice is a better alternative to our system. It helps victims
recover more quickly from post-traumatic stress disorder. It sometimes results in collaboration
between the offender, the victim and the connected community to assist both the offender and the
victim move forward. It holds offenders accountable and gives them a better chance at moving in
a more positive direction.
And restorative justice seems to reduce recidivism. This is all in stark contrast to the impact of
our current criminal justice system: costly, dehumanizing and generally ineffectual in
rehabilitation, reintegration, and in reducing recidivism.
Rather than have accused persons (and victims) go through a harsh, degrading and impersonal
court process and face a punitive, overly individualistic response, we should bring both willing
accused and willing victims into the restorative justice process at the earliest possible stage. We
should replace our adversarial, punishment-oriented system with restorative justice -- and not
simply at the sentencing stage, which is where the dearth of our restorative justice activity lies
now.
While replacing our court process with a restorative process would be transformative and
revolutionary for our western notion of justice, restorative justice, itself, is not revolutionary. It
has its roots in many Indigenous communities. It has been tried, in one form or another, in other
jurisdictions, from England to New Zealand (where restorative justice has replaced the
adversarial system for youth since 1989), and on a smaller, more timid scale across various parts
of Canada, as a part of the sentencing process.
Other solutions, such as reducing the number of charges laid and the number of cases that wind
their way through the courts, eliminating solitary confinement, and keeping the mentally ill out
of the criminal justice system are essential and will also significantly make the criminal justice
system more just, more efficient and less costly. Yet none of these appear to have formed part of
the discussion of our ministers of justice last Friday. Ultimately, no other "fix" will be as
transformational as restorative justice.
Restorative justice is such a meaningful response to our criminal justice woes that any other
solution pales in comparison. More judges, more Crown attorneys, eliminating preliminary
inquiries... they are all diversions. They are Band-Aid solutions implemented when we (and our
elected officials in particular) lack the will to confront the foundational challenges to our notion
of justice and the courage to implement transformational change.
Our ministers of justice will be looking for fixes to our broken justice system. Instead, they
should focus on creating a new one. A truly just justice system.
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R. v. Jordan was a wakeup call, but did it really address root causes?
Alberta Court of Queen’s Bench Justice Paul Belzil was asked to decide earlier this year whether
a delay of approximately 33 months before trial was sufficient to stay charges against three men
facing multiple offences including robbery and aggravated assault.
It was an application to throw out charges based on the Supreme Court of Canada ruling last year
in R. v. Jordan, which set out a new framework for analyzing s. 11(b) violations of the Charter.
In the proceeding before Belzil, the time taken to get to trial was above the 30-month threshold
established in Jordan for cases in Superior Court. That meant the Crown was required to show
“exceptional circumstances” to rebut the presumption that the delay was unreasonable.
Belzil concluded this was a case involving “exceptional circumstances.” The reason was that a
large part of the delay was a result of reserved rulings by judges at earlier stages. The
preliminary hearing judge took three months to rule on a Crown request to admit certain
documents. The original trial judge took four months to rule on a defence request for a jury trial.
“Delays occasioned by judges reserving decisions are discrete events which constitute
exceptional circumstances,” wrote Belzil.
A survey of reported decisions since Jordan indicates that the Alberta judge’s ruling is by no
means the only example of exceptional circumstances that did not relate to the complexity of the
case. In Nova Scotia, Justice Anne Derrick concluded that while it was more than five months
past the 18-month ceiling in provincial court to try an accused with mental health issues on a
break and enter and weapons charge, the delay was reasonable. A seven-month adjournment fell
under “exceptional circumstances” because a grandparent of the Crown died six days before the
trial. The adjournment occurred during “prime summer vacation time,” so it would be hard to
find a replacement Crown, noted Derrick in her ruling issued in March.
These decisions are not out of the ordinary and suggest that the outcry following the release of
Jordan last summer and suggestions by some police, prosecutors, judges and media that a flood
of people facing serious criminal charges are going to be released may be misplaced.
Following the Supreme Court decision in R. v. Askov in 1990, more than 47,000 charges were
stayed by the Crown in Ontario alone over the next year. In the second half of 2016, there were
48 judicial stays granted for delay in Ontario, according to the Ministry of the Attorney General.
In Alberta, there have been six stays granted since its Ministry of Justice started tracking this
data last fall.

By the numbers
2
Number of reported cases where charges were stayed by a judge in Alberta for a Charter
breach of unreasonable delay since R. v. Jordan was released (as of March 1/17)
9
Percentage of criminal cases in Canada that took more than 18 months to complete in
2014-15
5

Median number of court appearances to complete a criminal case in Canada in 2014-15

324

Median length of days to complete a sexual assault case in courts in Canada in 2014-15

1.2
Percentage of criminal cases in the Ontario Court of Justice in 2016 that were disposed
of through committal for trial in Superior Court after a preliminary hearing
4.5

Percentage of cases disposed of following a trial in the Ontario Court of Justice in 2016

44
Percentage of cases disposed of in the Ontario Court of Justice through a guilty plea
before or at trial in 2016
215,268
3,749

Number of criminal cases received by the Ontario Court of Justice in 2014
New criminal cases in the Ontario Superior Court in 2014

73,379 New civil proceedings in Ontario Superior Court in 2014
85
Percentage reduction in criminal impaired driving cases in B.C. provincial court in five
years since immediate roadside prohibition introduced
1.3
Percentage of concluded criminal cases in B.C. courts in 2015-16 that ended with a not
guilty finding
27

Percentage of total cases stayed by the Crown in B.C. courts in 2015-16

43
Percentage of total cases stayed by the Crown in Ontario either before or at trial in the
Ontario Court of Justice in 2016
63
Percentage of criminal cases in Canada that ended with a guilty plea or finding of guilt in
2014-15
32

Percentage of criminal cases stayed or withdrawn by the Crown in 2014-15

Sources: Statistics Canada, CanLII, Ontario Court of Justice, B.C. Criminal Justice Branch
Annual Report
The numbers do not seem to be on the rise this year. A search of reported cases in the first two
months of 2017 uncovered only a handful of reported cases where stay applications were
granted.
The most serious charges to be stayed recently might be that of armed robbery by Superior Court
Justice Irving André, who presides in Brampton just outside of Toronto. The primary reason was
a three-year delay in processing DNA evidence, something that would likely have led to a stay
under the previous guidelines.
There can be no doubt that there continues to be a flood of reaction to the Jordan decision. It is
top of mind in courts across the country every day, says Joel Pink, the prominent defence lawyer
and partner at the firm of Pink Larkin in Halifax. “In Nova Scotia, if we ask for any delay, the
judge now says to us, ‘Are you waiving Jordan?’” notes Pink.
The level of attention that this decision has received may be in part because two of the cases that
have been stayed involved murder charges in Ontario and Alberta. Both of those decisions are
under appeal and while a stay of a murder charge for unreasonable delay is very rare, it was not
unheard of under the previous framework. In fact, Justice Michael Moldaver — one of the
authors of the majority judgment in Jordan — was part of an Ontario Court of Appeal panel in
2005 that unanimously upheld a stay for parents implicated in the death of their infant child.
“Staying charges of first-degree murder without a trial on the merits is almost unthinkable. And
yet, that is what must occur if s. 11(b) is breached,” stated the three-judge panel in R. v.
Kporwodu & Veno.
In the current criminal justice climate, there does appear to be a widespread acceptance that
significant changes need to be made to address an issue that has plagued the courts in Canada for
at least the past three decades. Some provinces have announced more prosecution and judicial
resources. There have been policy amendments to make it easier to prefer a direct indictment and
skip a preliminary hearing. The Attorney General of Ontario and the Minister of Justice in
Manitoba (as well as the senior judges in that province) have suggested that the federal
government restrict or eliminate preliminary hearings altogether. This is despite the fact that in
provinces where the data is available, it shows that preliminary hearings make up less than two
per cent of the overall cases each year in provincial court.
Where there does not appear to be a consensus is on the most significant root causes of delay in
criminal courts and the best measures to address the problems.
“It cannot be business as usual. The Supreme Court has made that clear,” says Kathleen Ganley,
Minister of Justice and Solicitor General of Alberta. In response to a public lobbying campaign
by the provincial Crown attorneys association, the Alberta government announced in March that

35 new prosecutors will be hired, existing vacancies will be filled and more support staff hired as
well. In addition, a “triage protocol” was adopted that requires Crown attorneys to consider
various factors including delay and ensuring that there is a proportionality between the
seriousness of an offence and the resources used to prosecute.
“We started with the triage protocol, because we had to react quickly to Jordan,” explains
Ganley. Other measures include assigning senior Crown attorneys at an early stage for screening
purposes so that, where it is appropriate, a resolution can be reached quickly with defence
counsel. “We want our first offer to be our best offer and also a fair offer,” says Ganley. At the
same time, the goal of the triage protocol is to ensure there are sufficient prosecution resources
for the most serious and complex of criminal cases, says the Alberta Justice minister.
James Pickard, president of the Alberta Crown Attorneys’ Association, says that a form of triage
has already been in place “for a long time” within the prosecution branch. “What is different for
us now is we are expressly to consider resources in making our [prosecutorial] decisions,” says
Pickard.
While much of the public attention on the impact of delays in the courts has been focused on the
possibility of stays in the most serious of cases, it is not these prosecutions that are a daily
problem for justice system participants. “The issue for us is the middle level files,” says Pickard.
He explains that these are the prosecutions where the offences are too serious for diversion, but
they will either be tried or resolved in provincial court.
More than 95 per cent of criminal cases in Canada are disposed of in provincial court, according
to Statistics Canada, which issues an annual criminal court survey. The three most common
charges laid are theft, impaired driving and fail to comply with a court order, according to its
2014/2015 survey. Nearly one in three cases is ultimately stayed or withdrawn by Crown
attorneys each year (not judges) without going to trial.
Statistics released by the courts in Ontario in 2014 show that there were 57 times as many
criminal court cases entering the provincial court system that year as the Superior Court. More
than 3,700 criminal proceedings entered the Superior Court system, compared to more than
73,000 civil matters.
For defence lawyers, especially in larger jurisdictions, the delay issues start at the front end, at
the time police file charges. Derek Jugnauth, a defence lawyer at Wolch DeWit Watts & Wilson
in Calgary, says over-charging by police is a common occurrence. “It manifests itself in two
ways: the number of people and duplication of charges,” he says. In a drug case, police may also
charge the suspect’s girlfriend. In a gun case, there will be multiple charges related to the same
weapon, many of which are likely to be withdrawn at trial, he explains. “The use of both is
leverage,” says Jugnauth. He suggests it also creates unnecessary delay as cases wind through the
system.

Despite the concerns raised following the Supreme Court decision in Jordan, the 18-month
ceiling for a provincial court trial is longer than in the previous framework, and with prejudice
playing a much less important role, it could reduce the chance of a successful Charter application
for these cases. Ontario Court of Justice data indicates that at the end of 2016, more than 93 per
cent of cases in the system were below the 18-month ceiling.
Toronto defence lawyer Greg Lafontaine says that the Supreme Court’s expressed concern over
unreasonable delay has not changed in the past quarter century, but the chances of a successful
Charter motion on this issue has been reduced. “The rhetoric is the same, but the forgiveness
zone [for the Crown] seems to be increasing,” he says.
“When I started, if I had a client in custody and said I want a trial, I could get one in four to six
weeks. Now you have to jump through a thousand hoops to get a trial date. You have to fill out
forms, have a Crown pretrial and a judicial pretrial to get a half- to one-day trial,” says
Lafontaine. “It is a shell game to try to direct delay on the defence.”
Defence lawyers and even numerous judges in Southern Ontario have also long complained
about delays in getting standard disclosure in a timely fashion from police in criminal cases that
are not complex.
A common frustration is that the format of the disclosure does not work on computers
manufactured by Apple. “Why can’t I get disclosure in an MP-4 file?” asks Lafontaine. In one
Toronto-area jurisdiction, he recounts, there are no microphones in the booking area of police
stations, but audio can be faintly heard from a nearby breathalyzer room microphone for clients
charged with impaired driving. “I have to turn it up to 11 to try to hear if they said, ‘I want my
lawyer,’” says Lafontaine.
The president of the Ontario Crown Attorneys Association agrees that disclosure from police can
be a problem even for prosecutors. “There are sometimes technological issues that need to be
looked at,” says Kate Matthews in reference to a new system where disclosure is supposed to be
transmitted electronically from police to the Crown.
Matthews has sympathy with another common complaint of defence lawyers in Ontario that it is
difficult to get an individual Crown to look at a file in a timely fashion and exercise discretion on
what to do with the case. “You need to spend time with cases at an early stage. You can’t get to
them, though, if you are in court all day,” says Matthews. In recent years, the Crown policy
manual in Ontario that all prosecutors must follow has also reduced the discretion of individual
prosecutors for certain types of offences, says Matthews.
Ontario Attorney General Yasir Naqvi announced last December that more Crown attorneys and
support staff would be hired to try to deal with delay issues. Matthews welcomed the
announcement, but she says the additional resources are being added relatively slowly.

Marion Lane, who served as a provincial court judge in Ontario from 1991 until 2001, agrees
that there needs to be more early screening of minor criminal charges. “The dockets are full of
charges that are never going to go anywhere,” she says.
In her tenure as a judge, Lane remembers numerous attempts to address systemic delays. The
measures would often work for a time and then the same problems would creep back. “The
criminal justice system is constantly changing [the participants]. If a party does not buy in, it
fails,” she says.
The retired judge suggests that provincial courts have long been under-resourced. “The provinces
are left holding the bag every time the federal government or the Supreme Court changes the
laws,” she says. According to the Ministry of the Attorney General, federal funding over the past
five years covered two per cent annually of the cost of administering the courts in Ontario.
One area where there appears to be widespread agreement among defence lawyers and trial
Crowns is that any reduction or elimination of preliminary hearings is a bad idea. Prosecution
services in British Columbia and Alberta have increased in recent years the use of the preferred
indictment power to send a case directly to trial. Usually, this involves prosecutions with
multiple accused or alleged gang or organized crime ties. In Ontario, the deputy attorney general
approved 11 direct indictments between Dec. 1, 2016 and the end of February this year —
compared to five for the previous 11 months last year.
Pink, who has practised for more than 45 years, says limiting this right of a defendant is not
going to make an impact on delay issues. “The preliminary is not a stalling tactic,” he says.
In Alberta, there have already been three Court of Queen’s Bench decisions that found that the
30-month ceiling for a case to come to trial in that court should not be reduced, even if the
attorney general exercised its right to eliminate the preliminary hearing. “I don’t think this is fair.
This needs to be clarified by the Supreme Court,” says Jugnauth.
The criminal justice section of the Canadian Bar Association, which includes defence lawyers
and prosecutors, sent a letter to federal Justice Minister Jody Wilson-Raybould in March, urging
her not to enact new restrictions on preliminary hearings.
Kathryn Pentz, chief Crown attorney in Cape Breton and a member of the CBA criminal justice
executive, says all sides gain from these hearings. “Preliminary hearings are just as beneficial for
the Crown as the accused. It actually helps avoid delays,” says Pentz.
One of the only academic studies into preliminary hearings was conducted in 2005 by Cheryl
Webster, a criminology professor at the University of Ottawa. “While there are clearly costs to
this criminal procedure [in terms of court time and appearances], these costs appeared to be small
as preliminary inquiries did not seem to account for a large portion of the courts’ business,” says
Webster.

A greater issue affecting delays is what Webster refers to as a “culture of adjournment” in the
criminal courts. “The problem would appear to be systemic in the sense that generalized
expectations that adjournments are somehow unavoidable or inevitable are embedded in the daily
practices of all of the principal court participants,” she says. As well, a general tougher line on
bail across the country takes up more court resources at the earliest of stages, she says.
There is one province where different policies appear to be successful in reducing at least some
of the delay issues in the criminal courts.
B.C. is one of only a few provinces where there is pre-charge screening by the prosecution, after
police present a report to Crown counsel. It is up to the Crown to decide if charges are laid and
which charges are issued.
Defence lawyer Michelle Daneliuk says she believes this is a more efficient method than having
police file charges. “Charge approval has been very important in dealing with delay,” says
Daneliuk, a Victoria-based lawyer and co-chairwoman of the criminal defence committee for the
Trial Lawyers Association of B.C.
In certain cases, defence counsel can also approach a prosecutor in advance of charges being
filed and discuss resolutions such as diversion if it is appropriate in the case. Even though the
Jordan case actually originated in B.C., “I don’t generally see the delay issues here that it is
meant to address,” Daneliuk says.
Kevin Marks, president of the B.C. Crown Counsel Association, says charge screening also
encourages communication between police and the prosecution. “Police need to provide all
relevant information. I am not going to lay a charge until I have everything,” says Marks.
The other major difference in B.C. is in its handling of so-called “over 80” impaired driving
cases, which are now almost exclusively handled through immediate administrative penalties,
including suspensions of drivers’ licences.
The measures have been upheld by the Supreme Court, are endorsed by organizations such as
Mothers Against Drunk Driving and taken more than 80 per cent of impaired driving cases out of
the criminal courts in B.C. The changes were controversial when introduced in 2010, but there
are also fewer impaired driving fatalities on the roads in B.C. since they were enacted, according
to data released by the province.
So far, in responding to the Supreme Court’s attempted wakeup call last year, there have been
promises of action by provinces and additional funding pledged. What remains to be seen,
though, is whether the so-called “middle cases” — the bulk of criminal prosecutions that never
attract public and media scrutiny — will be processed in a fundamentally more efficient way.

KEY CASES
Mills v. The Queen (1986)
The case was the first time that the Supreme Court was asked to interpret s. 11(b) of the Charter.
In a split decision, the court dismissed an application to stay charges based on 19 months of
delay leading up to a preliminary hearing — which was not the fault of the accused. The majority
concluded that only a trial judge has jurisdiction to grant an 11(b) remedy and not at any earlier
stage.
R. v. Rahey (1987)
The accused was facing income tax evasion-related charges. The unreasonable delay issue was
over the 11 months it took the trial judge to issue a ruling on a directed verdict motion, following
numerous adjournments by the judge. The Supreme Court unanimously agreed there was a
Charter breach and the charges should be stayed because of the delay caused by the trial judge.
Four separate concurring decisions set out different ways to analyze whether delay is reasonable.
All agreed that prejudice as a result of delay is a factor to consider. Chief Justice Brian Dickson
stated that unreasonable delay once a trial has begun could also result in a Charter breach.
R. v. Askov (1990)
The trial in this case, for multiple defendants, was set for nearly two years after the preliminary
hearing and almost three years after charges were laid. The majority decision stressed that there
is a public interest not only for the accused but for witnesses and victims that a trial takes place
in a fair, quick and efficient manner. The longer the delay, the more difficult it should be for the
court to excuse it, but the majority said there is no fixed time as to when delay breaches the
Charter. However, the majority also said that institutional delay beyond eight months after a
preliminary hearing to the time of trial is likely too long.
R. v. Morin (1992)
The Supreme Court is asked to revisit its findings in Askov, which resulted in tens of thousands
of charges being stayed in Ontario alone. Various factors are set out by the court for judges to
consider when assessing delay. They are the length of delay, waiver of time periods, reason for
the delay, in inherent time requirements, limits on institutional resources as well as the actions of
the defence and the Crown. The majority stated that institutional delay of about eight to 10
months before a preliminary hearing is acceptable. After committal for trial, the institutional
delay should not exceed another eight months, as stated in Askov. At the same time, suggested
time periods are only for guidance. Both the defence and the Crown can rely on evidence to
show prejudice to the accused or to dispel it.
R. v. Jordan (2016)
The majority judgment in the 5-4 ruling stated that a culture of complacency in the courts has
come to tolerate excessive delays and as a result a “change of direction” is required. The Morin
framework is too unpredictable and complex, stated the majority. Instead, a new framework of
18 months for cases tried in provincial court and 30 months for those in Superior Court was

substituted. Delay beyond these periods is presumptively unreasonable. To rebut the
presumption, the Crown must show there were exceptional circumstances. Prejudice no longer
plays an explicit role in the 11(b) analysis, the majority said. The dissent, written by Justice
Thomas Cromwell, argued that “reasonableness” cannot be captured by a number and requires a
contextual analysis. As well, the Charter right is to be tried within a reasonable time, not a right
to a “trial under the ceilings.”

Department running troubled Phoenix pay system vows 'tighter control' of
sensitive information
Investigation launched after CBC News obtains outline of contract to help manage
pay and pension cases
CBC News
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The government department overseeing the troubled Phoenix public service pay system is
vowing to enforce "tighter controls" of sensitive information, in the wake of a leak of a
confidential document.
An investigation was launched into an unauthorized disclosure after CBC News obtained a legal
risk assessment that highlighted concerns about merging an aspect of the federal pay and pension
systems.
Last fall, Ottawa considered awarding technology giant Hewlett Packard more than $13 million
to build a case management system that would be shared by the federal pay and pension
programs.
But according to the assessment, such a move would come with a "medium/high" legal risk, as
another company, IBM, was already selected to perform the work.
Contract infringement concerns
"There is a contract in place for the Pay Modernization Project with IBM," the assessment says.
"IBM may argue that the requirement to increase the capacity of the Case Management
System.... is within the scope of the Pay Modernization contract and that the award of work to
HP is a contract infrigement."
If challenged in court, "IBM's chances of success are High," the document says.
Public Service and Procurement, the department overseeing Phoenix, would not answer specific
questions about whether it hired Hewlett Packard to do the case management work, despite the
legal risks.

A statement from spokesman Jean-François Létourneau instead makes reference to the
government's newly announced task force, which aims to get the pay system working properly.
Since Phoenix was launched in February of 2016, tens of thousands of public servants have been
underpaid, overpaid, or not paid at all. There is no timeline as to when employees will be paid
properly, or when lingering cases will be resolved.
Last week, Ottawa announced the $140-million savings the Phoenix program was supposed to
generate over the next two years would instead be put toward resolving issues.
Leak investigation
CBC News learned about the leak investigation through an access to information request. In a
memo to the deputy minister of Public Services and Procurement, the scope of the probe is
clearly laid out.
"Special Investigations and Internal Disclosure (SIID) was charged with investigating the matter
on October 7, 2016," the memo states.
Oversight officials interviewed staff, but were unable to determine the source of the leak.
"The investigation was inconclusive in determining the unauthorized disclosure... the documents
were saved in different electronic environments rendering IT searches unviable."
The memo concludes that no further action will be taken on this matter, but that "tighter
controls" will be put in place on cabinet confidences.

Pour en finir avec les peines minimales !
Droit-Inc
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2 mai 2017
Leur abolition aiderait certainement à désengorger les tribunaux. « On conteste tout, tout le
temps », ajoutant d'autant aux délais judiciaires...
La ministre fédérale de la Justice, Jody Wilson-Raybould, compte déposer un projet de loi pour
modifier les peines minimales obligatoires ce printemps. « Nous ferons tout ce que nous pouvons
pour maintenir la confiance du public dans notre système judiciaire », a-t-elle dit lors de la
conférence fédérale-provinciale des ministre de la Justice, vendredi. Elle portait sur la réduction
des délais judiciaires dans la foulée de l’arrêt Jordan.

Bonne ou mauvaise idée? Cela permettrait de redonner aux tribunaux un certain contrôle des
délais, estime le criminaliste Sébastien Gagnon, associé du cabinet Charlebois Swanston
Gagnon, à Gatineau.
Les peines minimales imposées sous l'ancien gouvernement Harper ont pour effet de priver les
juges et les avocats de déterminer des peines « individualisées ».
« En plus d'enlever le pouvoir discrétionnaire du procureur et du juge de déterminer une peine
appropriée pour un accusé », on bat en brèche le principe de proportionnalité de la peine, soutient
Me Gagnon.
Il invoque l'article 718.1 du Code criminel, qui dispose en effet que « la peine est
proportionnelle à la gravité de l’infraction et au degré de responsabilité du délinquant ».
L'ex-juge André Rochon, aujourd'hui avocat conseil chez Prévost Fortin D'Aoust, signale quant à
lui que les peines minimales ont contribué à l'engorgement du système judiciaire. « Il y a
longtemps qu'il y a un consensus que les peines minimales contribuent aux délais », dit-il, se
réjouissant qu'on en arrive à cette conclusion du côté ministériel.
L'engorgement est causé notamment par le fait que, confrontés à une peine minimale, la défense
va tout faire en son pouvoir pour défendre son client, poursuit Me Sébastien Gagnon. « On
conteste tout, tout le temps », ajoutant d'autant aux délais judiciaires.
Les peines minimales ont également pour effet d'empêcher la négociation entre les parties, qui
se retrouvent alors devant un juge pour plaider chaque point de détail.
Faire le tri parmi les accusations
Pour le criminaliste montréalais Michel Dorval, ces manœuvres omettent de s'attaquer à ce qu'il
considère être un problème de fond dans l'administration de la justice, soit l'indépendance du
judiciaire. « Tant les juges que les procureurs de la couronne perdent leur pouvoir de
négociation. En poursuite, on semble perdre la possibilité de faire le tri parmi les accusations »,
dont certaines sont parfois farfelues, ou à tout le moins ne méritent pas qu'on y consacre autant
d'énergie.
Il fait ainsi écho à une récrimination souvent entendue chez les avocats de la défense : les
procureurs de la couronne ne peuvent que rarement négocier les peines avec la défense, optant
plutôt pour judiciariser une kyrielle d'infractions qui mériteraient une bonne tape sur le doigts
plutôt qu'une incarcération.
« Cela envoie le message qu'on ne fait pas confiance aux juges pour qu'ils sanctionnent une
infraction correctement», ajoute Me André Rochon.

Les accusations par voie sommaire
Autre proposition à l'étude, celle d'élargir l'éventail d'infractions criminelles qui pourraient
bénéficier de la mise en accusation par procédure sommaire. Alors que cette voie, qui suppose
une procédure plus souple et simplifiée, ne s'applique qu'aux accusations passibles d'au plus 18
mois de prison, explique Me Sébastien Gagnon.
Augmenter ce seuil aux infractions passibles de peine pouvant aller jusqu'à cinq ans moins un
jour est un chemin dangereux, selon lui.
Procéder par voie sommaire pour des crimes relativement grave « risque de priver les accusés
d'une défense pleine et entière », déplore-t-il. Plusieurs procédures, comme les enquêtes
préliminaires ou les interrogatoires préalables, qui mobilisent peu de ressources judiciaires,
seraient mises de côté.
« Pourtant, les enquêtes préliminaires, qui permettent de cibler les forces et les faiblesses de
l'accusation, permettent de sauver du temps; deux heures d'enquête peuvent épargner deux jours
de procès », selon Sébastien Gagnon.
Une analyse que ne partage pas Me André Rochon. Les prévenus auront toujours droit à une
défense pleine et entière, dit-il. « J'ai pleinement confiance en la capacité des avocats à bien
défendre leurs clients », conclut-il.
Quant à Michel Dorval, il estime que c'est tout simplement une façon de transférer des dossiers
d'un tribunal à un autre, sans vraiment régler le problème.

Ontario has had 68 criminal cases stayed since Jordan: ministry
Ottawa Citizen
Andrew Duffy
May 3, 2017
Judges in Ontario stayed 68 criminal cases in the first eight months since the Supreme Court of
Canada imposed new limits on trial delays.
Newly released figures from the Ministry of the Attorney General reveal there have been 296
applications to get cases tossed for delay between July 2016 and March 15, 2017.
Statistics released to the Citizen show that 23 per cent of those applications have succeeded;
another 30 per cent (90 cases) have been dismissed. The rest of the applications are still before
the courts.

The numbers are based on internal reports by Crown attorneys, a ministry spokesperson said, and
may not include all of the delay applications.
Progressive Conservative justice critic Randy Hillier said the numbers speak to a crisis in the
justice system. “It’s an astonishing number of cases,” said Hillier, MPP for Lanark-FrontenacLennox & Addington.
Hillier said he was gobsmacked by Attorney General Yasir Naqvi’s suggestion last week that the
Jordan ruling was like changing the rules of a hockey game “in the third period.” Hillier said that
the justice system has been confronted by chronic delays for decades, and that the Supreme
Court’s crackdown should have come as no surprise.
“We’ve been very, very tardy — even neglectful — about the administration of justice in this
province for quite some time,” he charged.
But a Dalhousie University law professor argued Wednesday that the Jordan decision has not
wreaked the kind of havoc that some feared.
“Jordan should be seen as having achieved its aim: It has increased concern about speeding up
the system without paying the cost of dramatically more stays,” said professor Stephen
Coughlan, a faculty member in the Schulich School of Law.
Last July, ruling in R. v. Jordan, the Supreme Court said provincial court cases — the vast
majority of criminal matters — must be concluded within 18 months of charges being laid.
Delays that go beyond that are “presumptively unreasonable,” the court said, and violate an
accused person’s constitutional rights.
Coughlan and law student Jessica Patrick examined the number of stays issued by courts across
Canada in the six months before and after the Jordan decision. They scoured legal databases for
applications made under Section 11(b) of the Canadian Charter of Rights and Freedoms, which
guarantees the right to be tried within a reasonable amount of time, and analyzed the outcomes.
They found that in the six months before the Jordan decision was issued, 69 stay applications
were made and 26 of them (38 per cent) were granted. In the six months after Jordan, the number
of applications spiked to 101, out of which half (51) were granted.
Writing for the Supreme Court Law Review, Coughlan argues that the Jordan decision has
successfully balanced society’s interest in seeing justice done with an individual’s right to go to
trial within a reasonable time.
“It has created the necessary level of concern without increasing in any significant way the
number of accused who actually succeed in a section 119(b) claim,” he writes in a soon-to-be-

published analysis. “It has started us on the road to attaining the benefits we want, and it has paid
the tiniest of prices for doing so.”
In Ontario, almost 11,000 cases are at risk of offending the Supreme Court’s rules for
unreasonable delay by virtue of being in the justice system for 15 months or more. Ottawa’s
courthouse has about one in five cases at risk.
In Ottawa, at least five cases have been dismissed because of unreasonable delay, including one
that involved a charge of first-degree murder. The case against former Canadian Forces member
Adam Picard was stayed in November because it had taken four years to reach trial; the Crown
has appealed that ruling.

Motivating Millennial Lawyers: More About Possibility Than Precedent
The Glass Hammer
Aimee Hansen
May 3, 2017
Millennials bring new ideas and expectations to the workplace, as did the generations before
them,” states a 2016 Thomson-Reuters report on The Generational Shift in Legal Departments.
But, as the story goes, senior lawyers are resisting those changes.
By 2025, Millennials will comprise 75% of the workforce. The real question is not if change will
happen, but how it will unfold.
What Do Millennials Want?
Millennials work preferences are characterized as valuing mentorship (vs bossing) and
collaboration (vs hierarchy), wishing to be involved in processes and decision-making, receiving
regular feedback, having opportunities for growth, working for a firm that aligns to their values,
and desiring work/life flexibility.
According to an article in the National Law Review, managing Millennials “means an almost
180-degree change in the way associates have been managed in the past.”
With Millennials, It’s Not About Precedent
Acknowledging the resistance of those who have paid their dues, “Old Lady Lawyer” Jill
Switzer notes “The problem with the philosophy of ‘suck it up, this is the way it’s always been’
is that it doesn’t seem to really work with millennials.”
The Thomson-Reuters report agrees, “…in-house leaders must prepare to oversee junior lawyers
who will not accept doing things a certain way simply because that’s what has been done before,
whether it’s the billable hour or using a more formal tone in communications.”

So what can senior lawyers do to motivate Millennial associates?
Make Mentorship Your Management Style
The first step is to meet the individual in front of you.
“I think we all ought to be sensitive to the concept that stereotypes don’t always play out in
individual people, and individual people are where it’s at,” Co-chair of the American Bar
Association Business Law Fellows Committee and King & Spalding partner Dixie Johnson told
theglasshammer. “I personally don’t ever start out a relationship thinking okay, you’re a
millennial – here’s how I should relate to you. And I don’t think it’s healthy to do that.”
A Deloitte study found that Millennials who intended to stay with their current organization were
more than twice as likely to have a mentor (68 percent) than not (32 percent), but only six
percent of corporate legal departments have a formal mentoring program.
If yours doesn’t yet, then consider making mentorship your management style.
“I don’t think of ‘inclusive mentorship’ as a new thing that is needed by Millennials in a way that
was not needed by prior generations,” says Johnson. “I just think that my job is to be a mentor
and I should look for opportunities to help people who work with me. Part of my job as a senior
lawyer is to train younger lawyers about what they need to do really well as lawyers…in the
middle of all the work we do.”
Motivate with Context
As stated in The National Law Review, Millennials “are not content to receive a directive such
as, ‘Research a particular point of law and prepare an annotated brief on the subject.’ Instead,
they want to know about the case, why the research is important for the case and how it will be
used to benefit the case.”
Millennials wish to learn and grow through the experience of doing the work, as opposed to just
get the job done. They are “Generation Why.” The value in whatever they are being asked to
contribute needs to be explicitly connected to the whole, both to the overall project and their
personal growth.
Make Feedback Work For You, Too
Growing up in a digital world where everything is “available at their fingertips”, Millennials
desire (and expect) regular feedback (not just performance reviews). Iterative feedback may take
more time, but it may also deliver more fluid performance improvements while building more
mutual respect.

“I do think that we are more successful as managers when we give more feedback.” says
Johnson. “I find that when I label a conversation with ‘I want to give you some feedback’ (eg.
on relating to clients, on speech patterns) young lawyers are hungry to hear it, and they do take it
well. They want to go back and think about it.”
Lead the One You’re With
Thomson-Reuters found that other generations see Millennials more so as “hoppers” and
“disloyal” than they see themselves. 76% of Gen X and Boomers thought Millennials would stay
at their current job for less than 5 years. 38% of Millennials intended to leave while 47%
intended to stay. Still, a longitudinal study found a third of lawyers had changed jobs once only
three years out of law school.
Resisting the assertion that job-jumping is a new trend among associate lawyers, Johnson states,
“It’s important for more senior lawyers to recognize that part of the cost structure that is built
into their firm is that they will spend a lot of time training somebody who then will go off to do
other things. And I think that’s a good thing, frankly. At one point I counted up 40 people (that I
helped train) that were in different spots in the federal government, and that makes me feel
great.”
“I think approaching a work relationship with the reality that you’re both there by choice, and it
may not last forever, is just the reality of it,” says Johnson. ”And it has been for a long time.”
Embrace Change
Millennials bring technology into firms, as a lens through which they’ve always interacted with
the world. They are also more globally minded and gender equal in their outlook, and will offer
that to the workplace.
“That’s a really exciting thing about having young people who have really not known anything
other than technology joining our teams,” says Johnson. ”They will bring to the teams technical
advances and a way of thinking about projects that can helps us do a better job.”
This will also change how lawyers work, in a way that brings greater gender equality. The
number of legal employees working remotely is rising. The FT points out that the firm Mr.
Beedle now employs lawyers on a “consultancy basis”, meaning “full control over hours they
work in exchange for a fluctuating salary.”
In order to stay, Millennials need to feel as though they are being valued and developed as
leaders, and making a difference at work. In order for managers to motivate the next generation
of lawyers, it will require a perspective less bent on precedent and more open to possibility.

Liberals reject changes to union bill
The Canadian Press
Jordan Press
May 5th 2017
OTTAWA — The Liberal government has set up a showdown with the Senate over whether
workers should be required to unionize through a secret ballot.
Labour Minister Patty Hajdu told the Commons on Friday that the government won't agree to
changes to one of the Liberal government's first pieces of legislation, Bill C-4, that requires
workers to sign unionization cards, known as the card check system, instead of holding a secret
ballot in order to certify a bargaining unit.
Hajdu said the changes are needed to repair the damage done to labour relations and the union
movement.
"What we're talking about are people — people that work in Canada, people that deserve to work
in fair, well-compensated, safe spaces and the union movement is critical to ensuring that
happens in our country," Hajdu said.
The Liberal stance outraged Conservative MPs who argued the Liberals were acting like "tin-pot
dictators" in rejecting the idea of a secret ballot and were pandering to the labour movement —
claims Hajdu rejected.
"This is not about workers or unions or improving workplace dynamics or re-balancing the
scales, this is about taking power away from workers to give it to powerful interest groups that
helped elect this government," said Conservative Pierre Poilievre, who was social development
minister when the changes were enacted.
The changes to the union certification rules were contained in a private member's bill, C-525,
passed under the previous Conservative government. Bill C-4 also ends a requirement that
unions publicly post details of their spending approved under a separate private member's bill.
The upper chamber agreed to an end to the financial reporting requirements, brought in through
bill C-377, but voted to keep the secret ballot.
A bill can only become law if the House of Commons and Senate agree on the same wording of
a piece of legislation.
Traditionally, the Senate would hold its nose and agree to the will of the Commons, even if MPs
disagreed with senators, but it's unclear whether the Senate will follow tradition as it becomes
more independent. That could leave the bill in limbo between the two chambers indefinitely.

The changes to unionization rules would affect the approximately 883,000 workers in federally
regulated industries, 200,000 federal government workers, and about 2,500 parliamentary
workers.
Supporters of the secret ballot system say it prevents unions from pressuring workers into
signing cards, while supporters of the card-check system say it prevents employers from
pressuring workers ahead of a vote. Provincially, a secret vote for unionization in the private
sector is required by six provinces; two more require it for the provincial public sector.
Between 2004 and 2014, when C-525 was before a Commons committee for study, the industrial
relations board dealt with 23 cases involving allegations of intimidation. Only six complaints
were upheld: Four were about employer intimidation; the remaining two were situations where
two unions were fighting to represent workers and filed complaints against one another.

Ottawa podcaster awarded for tackling mental health in the public service
Todd Lyons is urging senior managers to lead by example and talk openly about mental health
CBC News
May 6th 2017
Todd Lyons was recognized this week by the Canadian Alliance on Mental Illness and Mental
Health for his podcast that's been shining a light on mental health in the federal public service.
But if you ask him, it's the people who bravely come forward with their stories who deserve an
award.
Lyons, a social worker turned public servant, received a Champions of Mental Health Award at a
ceremony held at the Shaw Centre. He was recognized alongside six other individuals and
organizations working to help end the stigma surrounding mental health.
His podcast, aptly named Toddcast, touches on all aspects of public servant life, but a recurring
theme that arises is mental illness.
Early on, Lyons would read letters from public servants talking about their problems. Eventually
he recruited others to voice the stories, adding "a lot more realism to it," he told CBC Radio's
Ottawa Morning in April when the winners were announced.
"It's still unfortunate though that we don't exist in an environment where people feel that they
could say those words with their own voice," he said.
Senior managers must speak out
While his podcast has certainly started a conversation among government workers, he said more
needs to be done.

Lyons recalled sitting next to a director general minutes before the executive was about to give a
personal account of mental health struggles to a group of people. Lyons glanced over and saw
the executive strike several lines from the speech with a black Sharpie.
"It was still moving, but it didn't speak to the depth that this person had survived," Lyons said.
Ottawa office building 2
Todd Lyons said he believes federal public servants don't open up about mental health because
they fear it will hurt their careers. (Alistair Steele/CBC)
"It lost a lot of the emotional gravity as a result. And we really need people higher up in senior
management to come out and really expose the depths of what they've undergone and still
manage to come out the other side as a successful person.
It gives permission for everyone that also has that story. Not that they would necessarily tell it on
a podcast, but even to have that conversation with their manager, their co-workers, so that they
feel like it's a safe environment."
Most people don't open up, Lyons said, because they see it as a potentially career-killing move.
"On the one hand, people are concerned that if I let them know what I am experiencing it's going
to hold my career back. People won't trust me to handle the pressure of the big project or the
promotion. But more fundamentally, it will affect the way that people interact with me," he said.
Other recipients of the 2017 Champions of Mental Health Award include Brian Hansell, Stone
Hearth Bakery, Arms Bumanlag, Dr. Phil Tibbo, Celina Caesar-Chavannes, and Lauren
Whiteway.

Weed out matters that hog up precious court time
Toronto Sun
Andre Marin
May 6th 2017
The Supreme Court of Canada’s Jordan case has caused ripples through our criminal justice
system. The effect of the case has been to set rigid guidelines for trial within a reasonable time. If
they’re not met, the accused is cut loose and charges are stayed.
In Ontario alone, it means that 11,000 criminal cases are at risk of being tossed. Already firstdegree murder cases, robberies and sexual assault cases have been thrown out of court. And it’s
only the beginning.

It’s not the first time that the SCC has sent a wake-up call to actors in our judicial system to take
their constitutional obligations more seriously. In the early 1990s, the SCC’s Askov decision
produced similar results.
Ontario Attorney General Yasir Naqvi sounded like a deer caught in the headlights when he
attacked the SCC for acting as if they were changing the rules of a hockey game “in the third
period.” This is nothing but bluster and a smokescreen to cover up his ineptitude and neglect of
our legal system.
A wide range of solutions are being looked at from getting rid of the largely outdated preliminary
inquiry to throwing more money at the problem: Hiring more Crowns, appointing more judges
and building more courthouses.
I have another solution. Let’s get back to the basics. Criminal court is not a vehicle for social
engineering and political correctness. Criminal law is meant as society’s sledgehammer to go
after and denounce the worst conduct. After all, a convicted person is known as a “criminal” with
all the associated stigma and faces imprisonment for life in some cases.
Three recent cases illustrate how we’ve strayed from the traditional underpinnings of criminal
prosecutions.
First, last Thursday, Anita Krajnc was acquitted of mischief. Her alleged crime? Giving water to
thirsty pigs on their way to a slaughterhouse in Burlington. The trial, which garnered
international attention (embarrassing!) took seven days of court time, turned into a gong show as
the accused tried to prove that pigs are “persons.” Straight shooting Justice David Harris threw
out the charges and reined in both sides. “By law in Canada, pigs are not persons. They are
property,” he said. “Did Ms. Krajnc obstruct, interrupt or interfere with the lawful use,
enjoyment or operation of the property? My simple answer to this question is: no. She did not,”
he added. What a colossal and ridiculous waste of court time.
Second, the myriad of arrests and charges against cannabis shop owners in Ontario operating in
the light of day is using a sledgehammer when a fly swat would suffice. No doubt they’re
operating illegally but surely as pot legalizing is about a year away, its business for the bylaw
enforcement officer not the cops armed with search warrants and battering rams.
Finally, cops in Newfoundland recently charged a 27-year-old man with the criminal offence of
causing a disturbance by yelling the sexually explicit phrase “FHRITP” at a female TV
journalist. What he did is hideous, sexist and repulsive. The Royal Newfoundland Constabulary,
acting more like a thought and politically correct enforcement body than real cops, tweeted
“disrespect can be the root of violence.” My first reaction was the Onion had hacked the cops’
twitter account. Is that what police and criminal law are for? Policing disrespect?

Let’s bring back police officer discretion and more robust Crown vetting of what gets to trial.
Weed out matters that don’t deserve our collective sledgehammer and let’s get back to
prosecuting real crimes such as murders, sexual assaults and robberies.

'It's driven people to despair': Nunavut Senator speaks out on troubled
Phoenix pay system
Federal employees in Nunavut failing to receive isolation pay
CBC News
Angela Hill
May 8, 2017
Nunavut Senator Dennis Patterson says the stories of financial hardship faced by Northern
federal employees in the wake of the Phoenix pay debacle have inspired him to speak out.
Patterson received about a dozen emails and had many more calls and face-to-face conversations
with people who've watched their savings erode as they try to cope with pay issues.
"It's driven people to despair," Patterson said in an interview with CBC News.
One man explained how he had to sell his snowmobile to pay the bills and support his family.
Tens of thousands of public servants have had problems with being underpaid, overpaid, or not
receiving any pay at all since Phoenix launched in February 2016.
But Patterson said the high cost of living makes it worse in the North. People are not receiving
their isolated-post allowance (IPA) and in one case, the money was 10 months late.
Senator Dennis Patterson says he's heard from dozens of federal employees who've faced
financial hardship in the wake of issues with the Phoenix pay system.
"If you are in the lower end of the pay scale as some of these employees are starting their
careers with the federal government, the IPA makes up about half their paycheque, so it's like
suddenly getting half paid," Patterson said.
"It's really heartbreaking."
Patterson has written a letter to the newly assembled working group on the Phoenix issues,
outlining the problems facing Nunavummiut. He's asking the group to take the unique Northern
situation into account.
He suggested they form a team of compensation advisors that understand the pay situations in
the North, as well as reach out to the government representative in the Senate to find a solution.
"This is not a problem that needs money, this a problem that should and can be fixed," he said.
"It's a matter of giving employees what they are entitled to under the terms of their employment."

